INDEX. 


HOMESTEAD. 2, 
TENANTS IN COMMON. 


AFFIDAVIT. 
See ATTACHMENT. 


AGENT AND PRINCIPAL. 
See DAMAGES, 5. 
EVIDENCE, 13. 
SURETY AND PRINCIPAL, 1. 


AGREEMENT OF PARTIES. 


See PRACTICE, 33. 


AMENDMENT. 


See PRACIICE, 9, 53. 


ANSWER. 
See PLEADING, 1, 5. 6. 
PRACTICE, 21. 


SPECIAL PROCEEDING, 3. 


APPEAL. 


In criminal cases, a defendant cannot appeal without security, 
unless he makes an affidavit that he is advised by counsel that 
he has reasonable cause for appeal and that his appeal is in good 
faith. The Superior Court has no right to allow such appeal 
merely for delay. State vy. Morgan, 510. 


See LANDLORD AND TENAN®, 4. 
PRACTICE, 3, 9, 10, 11, 23. 


APPLICATION OF TENANT'S CROP. 
See LANDLORD AND TENANT, 1, 2. 


ARREST AND BAIL. 


1. Bail, in a civil action, is not exonerated by the}ifact that the 
principal is imprisoned for a crime, when the term of imprison- 
ment has expired before judgment against the bail. Adrian & 
Vollers v. Scanlin, 317. 
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Where the imprisonment of a defendant under €. C. P. § 161, ex- 
pired before judgment was obtained, either against the principal 
in the original action or agai: st the bail upon his undertaking ; 
Held, that such imprisonment does not exonerate the bail. 
Sedberry v. Carver, 319. 

The term **State Prison,”* as used in the statute, applies to either 
the Penitentiary or the County Jail. Jbid. 

In an action for arrest aad bail, the plaintiff alleged in substance 
that the defendant had sold him a certain patent right, represent- 
ing the same to be genuine and no infringement upon any prior 
patent, which representations were false and intended to deceive 
plaintiff; that he had been damaged the amount of the purchase 
money paid to defendant ; and that defendant was a non-resident: 
Held, that the order of arrest was properly issued. Bahnsen v. 
Chesebro, 325. 

The provisions of the Code of Civil Procedure (§ 149, (2) ) author- 
izing the arrest of the defendant “in an action on a promise to 
marry” violate the Constitution (Art. I,§ 16,) and are void. Moore 
v. Mullen, 327. 

The breach of a promise to marry is not ‘‘a case of fraud.” /bid. 
Malice alone will not support an action for the abuse of legal pro- 
cess of arrest. There must also be a want of probable cause in 
suing itout. Tucker v. Davis, 330. 

Where in an action for damages against a defendant for suing out 
an order of arrest maliciously the Court charged the jury that 
they might award vindictive damages; Held, to be error. Jbid. 
An order of arrest granted by a Court having jurisdiction is not 
void. It may be erroneous if issued upon an insuflicient affidavit. 
Ibid. 


ARREST OF JUDGMENT. 


See PRACTICE, 53. 


ASSIGNEE’S SALE. 


See PURCHASER, 2. 


ASSIGNOR AND ASSIGNEE. 


. 


See PRACTICE, 34. 


ASSESSMENT OF TAXES. 
See TAXATION, 2. 
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ASSAULT AND BATTERY. 
See JUDGE'S CHARGE, 6. 
WItTNEss, 5, 6. 


ATTACHMENT. 
An affidavit upon which a warrant of attachment is based must 
be in writing, and must show that the defendant is ‘‘a non-resi- 
dent and has property in this State.”’ Windley v. Bradway, 333. 


See EVIDENCE, 12. 


ATTORNEY AND CLIENT. 

Where one employs counsel to enter his defence to an action and 
counsel failing to do so, judgment is given against him, it is ex- 
cusable neglect and the judgment should be vacated, But other 
negligence of counsel or his mismanagement of the case, or his 
unfaithfulness, are matters to be settled between client and coun- 
sel and no harm must be allowed to befall the other side on ac- 
count thereof. Bradford v. Coit, 72. 


tee ACTION TO RECOVER LAND, 7. 
PRACTICE, 20, 49, 51. 
Witness, 4. 


AUCTION SALE. 
See SALE OF LAND, 1, 2, 3, 4, 5, 6. 


BANK. 
Fee PARTIES, 2, 5. 


BANKRUPTCY. 
A discharge in bankruptcy bars the collection of a debt con- 
tracted for the purchase of land, which has been allotted to the 
debtor as a homestead in the proceedings in bankruptcy. Hos- 
kins v. Wall, 249. 
See ACTION TO RECOVER LAND, 7. 
EXECUTION SALE, 6. 
PLEADING, 6. 
PRACTICE, 12, 13. 
PURCHASER, 2. 
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BILL OF LADING. 
See CoMMON CARRIER, 3, 4. 


BOND. 

1. The legal effect of the surrender of a bond to an obligor and the 
cancellation thereof is the same as a release of the cause of action 
on the bond, and may be pleaded in bar of an action to recover 
the amount of the same. Such surrender and cancellation is a 
“deed,” and is valid without consideration, Pazton v. Wood, 11. 
Where a debtor accepts from the personal representative of his 
creditor, by way of compromise, a release of his bond in settle- 
ment between them, paying no consideration therefor, and there 
is no proof of imposition, undue influence, accident or mistake ; 
Held, that the Court will not impute fraud to such debtor. Jbid. 
A married woman is not bound upon a bond executed by her for 
the acquisition of property to make equality of partition of land 
between herself and her sisters. Huntley v. Whitner, 392. 

See CORPORATIONS, 1. 


OFFICIAL BonpD. 


BOND FOR TITLE. 
See VENDOR AND VENDEE, 1. 
FIXTURES, 1. 


BOUNDARY. 
See EVIDENCE, 8. 


BREACH OF AGREEMENT. 
See PARTNERSHIP, 2. 


BREACH OF PROMISE TO MARRY. 
See ARREST AND Balt, 5, 6. 


BRIEF OE COUNSEL. 
See PRACTICE, 26. 


BUILDING AND LOAN ASSOCIATIONS. 


The law will not aid a plaintiff, when plaintiff and defendant are — 
in pari delicto ; Therefore, where the plaintiff, who was a mem- 
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ber of a building association and had paid usurious interest upon 
money borrowed therefrom, sought to recover it back ; Held, 
that he was not entitled to relief. Latham v. Washington B. & 
L, A., 145. 


BURGLARY. 

Where in an indictment for burglary charging the defendant with 
breaking and entering the dwelling house of A & B, partners, it 
appeared in evidence that one furnished the capital and the other 
the house and labor in pursuance of a partnership agreement ; 
Held, that the ownership and occupation of the house were in 
both the partners and that it was properly described as their 
dwelling house. State v. Davis, 490. 


CANCELLATION OF BOND. 
See Bonn, 1. 


CANCELLATION OF DEED. 
See DEED, 2. 


C. C. P. § 343. 
See WITNESS. 


CERTIORARI. 
See PRACTICE, 23. 


CITIES. 
See TOWNS AND CITIES. 


CLAIM AND DELIVERY. 


1, A Sheriff is liable in an action for claim and delievery for prop- 
erty seized by him for taxes after the expiration of the time lim- 
ited by law for their collection. Ray v. Horton, 334, 

An action for claim and delivery of personal property can be 
maintained by the owner, against an officer taking the same un- 
der an execution against a third persen. Jones v. Ward, 337. 


An action for claim and delivery will lie against an officer for a 
wrongful seizure of property under execution. Churchill v. Lee, 
341. 
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CLAIM AGANST THE STATE. 


Upon the decision of this Court in favor of the plaintiff upon a 
claim preferred against the State, the proper course is for the 
Clerk to transmit the proceedings in the cause, together with the 
judgment of the Court, to the Governor to be communicated by 
him to the General Assembly. Clements v. The State, 142. 


CLERK OF THE SUPERIOR COURT. 
See JUDGE OF PROBATE. 


COLLECTION OF TAXES, 
See OFFICIAL Bonn, 1, 3, 4, 5. 


TAXES. 


COLOR OF TITLE. 
See ADVERSE POSSESSION, 2. 


COMMENTS OF COUNSEL. 
See PRACTICE, 20, 51, 52, 54. 


WITNEss, 4. . 


COMMON CARRIER. 
1, 


A common carrier is bound by the common law to convey goods 
committed to him for that purpose within a reasonable time, and 
on failure, is liable in damages. Branch v. W. & W.R. R. Co., 
347. 

A common carrier, especially one having a monopoly, who invites 
public custom is bound to provide sufficient power and vehicles 
to carry all goods which his invitation naturally brings to him. 
Ibid. 


A stipulation in a bill of lading given by a common carrier, that 
all claims for damages shall be made by the consignee at the de- 
livery station before the article is taken away, is reasonable ; 
Therefore, in an action against a railroad company for damages 
to certain cotton, when the plaintiff had not complied with such 
stipulation contained in his bill of lading; Held, that he was not 
entitled to recover. Capehart v. S & R. R. Co., 355. 


Such a provision in a bill of lading will not protect a common 
carrier from liability for latent injuries. J bid. 













































COMPLAINT. 
See ADVERSE POSSESSION, 2. 
EXECUTORS AND ADMINISTRATORS, 4. 
PLEADING, 2, 8. 
PRACTICE, 21. 


COMPUTATION OF TIME, 
See CORPORATIONS, 8, 


CONDITION. 
See EASEMENTS, 3. 





CONFLICT OF JURISDICTION, 


1. The Act of Congress (U, S. Revised Statutes, § 643) authorizing 
the removal of civil suits and criminal prosecutions from a State 
Court to a Circuit Court of the United States is constitutional ; 
Therefore, where a defendant in an indictment for an assault and 
battery made affidavit that he was a Revenue Officer of the! 
United States, ‘and that the alleged offence was committed under 
color of his office ; Held, that the Judge in the Court below com- 
mitted no error in ordering further proceedings in said Court to’ 
be stayed, State v. Hoskins, 530. 

2. Where the Court below upon motion of a defendant (a U. 8. offi- 
cer) in an indictment for conspiracy, ordered the removal of the 
cause to a Federal Court in pursuance of § 643 of the Revised 
Statutes of the United States; Held, not to be error. State v. 
Deaver, 555. 


CONSTRUCTION OF CONTRACT. 
See CONTRACT, 2, 3, 4. 
VENDOR AND VENDEE, 1. 


CONSTRUCTION OF DEED. 
See MORTGAGE, 4. 


CONSTRUCTION OF STATUTES. 
See ARREST AND BAIL, 1, 2, 5. 
CONFLICT OF JURISDICTION, 1, 
CONTRACT, 11. 











CORPORATIONS, 7. 8. 
INDICTMENT, 5, 10, 12. 
LEGISLATIVE POWER, 2. 
OFFICE AND OFFICER, 3. 
TAXES, 1. 

TOWNS AND CITIEs, 1. 
WIpow, 2. 


CONTRACT. 
1, 





The requirement of the statute of frauds that a contract for the 
sale of land shall be in writing, &c., applies only to ‘‘the party to 
be charged therewith ;”’ 


Therefore, where the plaintiff and defendant entered into a parol 
contract whereby the plaintiff agreed that defendant might cut 
from his land a certain quantity of wood, for which the defendant 
was to execute to plaintiff a deed fora certain tract of land; Held, 
that the plaintiff could not recover in an action of assumpsit for 
the value of the wood taken by defendant, but was bound by the 
terms of the original contract, the defendant not seeking tu avoid 
the same. Green v. N. C. R. R. Co., 95. 


Where there is a contract admitted and the parties thereto cannot 
agree upon its meaning, it is for the jury or the Court to deter- 
mine the same. Brunhild v. Freeman, 128. 


The construction of a contract does not depend upon what either 
party thought but upon what both agreed. Ibid. 


Tn an action upon notes executed by defendant to plaintiff, which 
action defendant seeks to defeat by proving another contract the 
terms of which are in doubt, it is not error for the Gourt to 
charge that if there was no agreement (outside of or inconsistent 
with the notes) the plaintiff is entitled to recover. Ibid 


A provision in a policy of fire insurance, by which in case of loss 
it is made optional with the insurer to repair, rebuild, or replace 
the property destroyed, by giving notice within a certain time, 
constitutes a contract exclusively between insurer and insured ; 
neither a judgment creditor. nor a mortgagee can interpose to 
prevent its performance. Stamps v. Commercial Ins. Co., 209. 


Where the insurer has not given notice of an intention to repair, 
&c., within the time specified no one but the insured can take ad- 
vantage of it and require the payment of the insurance money 
instead. Jbid. 

















INDEX. 567 














10, 


11, 
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Where both parties to an action have united in a transaction to 
defraud another, or others, or the public, or the due administra- 
tion of justice, or which is.against public policy or contra bonos 
mores, the Courts will not enforce it against either party. York v. 
Merritt, 213, 


The defendant being indebted to an Insurance Company of which 
plaintiff was agent, drew an order on A for the amount due, and 
went with plaintiff to A, who paid a part of the order ; at defend- 
ant’s request, the plaintiff thereupon advanced to the Company 
the balance due, and the defendant left the order with him to col- 
lect the balance due thereon and pay himself. The plaintiff used 
due diligence and failed to collect it; Held, that the plaintiff is 
entitled to recover. Wait v. Williams, 270. 


‘To justify a Court in setting aside a contract on the ground of 


mistake, it is essential to show either a mistake of both parties 
or the mistake of one with the fraudulent concealment of the 
other. Wilson v. W. N. C. Land Co., 445. 


To the general rule, that an act done or contract made under 
mistake or ignorance of a material fact is voidable in equity, there 
are certain exceptions, viz: 


(1.) The material fact must be such as the complaining party 
could not by reasonable diligence obtain a knowledge of, when 
he was put upon inquiry. 
(2.) Where the means of knowledge are alike open to both parties, 
and where each is presumed to exercise his own judgment in re- 
gard to extrinsic anatters. 


(3.) Where the facts are equally known to both parties ; or where 
each has equal and adequate means of information ; or the facts 
are doubtful from their own nature, if the party has acted in 
good faith. Ibid. 

Under the statute (Bat. Rev. ch. 64, §2)no ‘“‘memorandum or 
note’ of a lease of land for more than three years can bind the 
party to be charged, even if signed by him. The lease or contract 
of lease must be signed by such party. Wade v. City of New- 
bern, 460. ; 

Where the plaintiff proposed to lease eertain real estate upon 
certain terms to defendant for ten years, which proposition was 
received and adopted by its Board of Councilmen and entered 
upon their minutes ; and thereafter a lease executed by plaintiff 
was tendered to and accepted by said. Board but was. never actu- 
ally signed.on the part of defendant; Held, that. the. defendant 
was not bound by the contract. Jbid. 
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16. 


2. 
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13. A contract of a municipal corporation (unless it be one required 


by law to be in writing, &c.,) need not be under seal unless re- 
quired by its charter. bid. 


14. The authorized body of such corporation can bind it by an ordi- 


nance if intended to operate as a contract, or by a resolution; it 
can by vote clothe its officers or agents with power to act for it 
and a parolcontract made by such persons (unless it be one re- 
quired by law to be in writing) is binding upon the corporation. 
Ibid. 


. An ordinance, resolution or vote of a municipal corporation, ac- 
cepting a lease or contract tendered, does not constitute a signing 
within the meaning of the statute. Jbid, 


An action cannot be maintained for damages for the breach ofa 
void contract. lbid, 

See DAMAGES, 1. 

EVIDENCE, 5. 

Goop WILL, 2. 

INFANCY. 

PERSONAL PROPERTY EXEMPTION, 1, 2. 3. 

STATUTE OF LIMITATIONS, 3. 

VENDOR AND VENDEE, 1. 


CONVICTION. 
See PRACTICE, 47. 


CORONER’S DEED. 
See SHERIFF’S DEED. 


CORPORATIONS. 


A railroad corporation has power to contract debts and every 
corporation possessing such power must also have power to ac- 
knowledge its indebtedness under its corporate seal, i. e. to make 
and issue its bonds. Com’rs of Craven v. A. & N. C. R. R. 
Co., 289. , 

In the absence of special legislation, corporations are affected by 
the usury law to the same extent as natural persons. Jbid. 


Where bonds were issued by the defendant corporation to certain 
of its creditors at a discount in settlement ofa previous indebted- 
ness, which bonds bore interest at the rate of eight per cent ; 
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Held, that under the Act of 1866, ch. 24, the transaction was 
usurious, Com'rs of Cravenv A & N.C. R. R. Co., 289. 

4. The statute of the State of New York, forbidding corporations to 
plead usury as a defence, cannot govern a corporation of this 
State sued in this State, although the bonds in question were de- 
livered in New York and made payable there. J bid. 


5. Where such bonds express a rate of interest illegal in this State 
and also in New York, and were issued in payment of a prece- 
dent debt and secured by a mortgage on the corporation prop- 
erty, they could legally bear no greater rute of interest than that 
allowed in this State. IJbid. 


fr) 


Neither a natural person nor a corporation can legally sell its 
bonds, bearing the highest legal rate of interest, at a discount for 
the purpose of borrowing money. Such a sale is in effect a loan 
and is usurious, Jbid. 


Corporations like all other persons are subject to the police pow- 
er of the State ; Therefore, the Act of Assembly (Laws 1874-'75, 
ch. 240, § 2) which prescribes a forfeiture of 325 per day for delay 
of local shipments beyond five days after the receipt of goods by 
a railroad company, is constitutional. Branch v. W.& W. R. 
R. Co., 347. 

8. In computing the time in such case the words “five days”’ in- 
clude Sunday and must be taken to mean five running days. 
I bid. 


See DAMAGES, 4, 5, 6. 
TOWNS AND CITIEs, 1. 





COSTS. 
See PRACTICE, 39, 46. 


COUNTER-CLAIM. 


1. A counter-claim is a distinct and independent cause of action and 
when properly stated as such with a prayer for relief, the de- 
fendant becomes, in respect to the matters stated by him, an 
actor, and there are two simultaneous actions pending between 
the same parties wherein each is at the same time both a plaintiff 
and a defendant. Francis v. Edwards, 271. 


2. Where a counter-claim is duly pleaded neither party has the 

right to go out of Court before a complete determination of all 
the matters in controversy, without or against the consent of the 
other ; Therefore, where in such case the Court below permitted 
the plaintiff to take a non-suit; Held, to be error. J bid, 
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1, 


COUNTY COMMISSIONERS. 


COURT OF ANOTHER STATE. 


{OURT OF EQUITY. 


CREDITOR. 


CREDITOR’S BILL. 


CRIMINAL ACTION, 


‘CRIMINAL COURT OF WAKF. 

































See TAXATION, 3. 


See EVIDENCE, 12. 


See GUARDIAN AND WARD, 2. 


See CoNTRACT, 5. 
PARTNERSHIP, 1, 2, 5, 6. 
PRACTICE, 35. 


See PRACTICE, 17. 


See INDICTMENT. 





See OFFICE AND OFFCER. 3, 4. 


CROP. 


See LANDLORD AND TENANT, 5. 


DAMAGES. 


The, measure of damages for breach of an executory contract for 
the manufacture and delivery of goods, is the difference between 
the market value cf the same at the time of the breach and the 
contract price. Clements v. The State, 142. 


Under the provisions of the Constitution, Art. XI, § 6, and Bat. 
Rev. ch. 89, §§ 9, 10, the least that is required is that persons con- 
fined in any public prison shall have a clean place, comfortable 
bedding, wholesome food and drink, and necessary attendance. 
Lewis vy. City of Raleigh. 229. 

Where A was arrested at night by a policeman for violation of an 
ordinance of the City of Raleigh and confined in the city guard- 























house in which he died before morning, and in an action for dam- 
ages instituted by his Administrator against the City, the jury 
found that his death was “‘accelerated by the noxious air of the 
guard-honse, Held, that the plaintiff is entitledtorecover. bid. 


An action for damages for deceit will lie against a corporation, 
Peebles v. Patapsco Guano Co., 233. 


A corporation is liable for false and fraudulent representations 
made by itsagents. J bid. 


Where in an action for damages against a corporation for deceit, 
the jury found that the defendant's agent falsely represented to 
the plaintiff that a spurious article was the genuine. Patapseo 
guano, the defendant corporation being the manufacturer of such 
guano ; Held, that such representation was necessarily fravdu- 
lent in law, and the plaintiff was entitled torecever. Jbid. 


See ADVERSE POSSESSION, 2. 


PARTIES, 6, 7. 
PRACTICE, 29, 46. 


DECEIT. 
See DAMAGES, 4. 


D&e&CLARATIONS. 


See EVIDENCE, 13, 15. 


DEED. 
1, 


3. 








Where A made a deed to his daughter, in consideration of ser- 
vices rendereu and to be rendered in attending upon him in his 
old age, with intent to defraud his creditors, the deed is void 
even although the daughter had no knowledge of such fraudulent 
intent. Cansler v. Cobb, 30. 


Where in an action brought for the cancellation of a deed on the 
ground o! fraud, the plaintiff offered to read in evidence a case 
decided at a former term of this Court, for the purpose of showing 
that the representations of the defendant, which induced the 
plaintiff to execute the deed, were false, and the Court below ex- 
cluded it, to which the defendant excepted; Held, to be error. 
Mason v. Pelletier, 52. 


Where A made a deed to B conveying a life estate but intending 
it to be deed in fee simple; Held, that the plaintiff claiming an- 
der B (after B’s death) cannot maintain an action for a trespass 








INDEX. 





4. 





on the land, as equitable owner in possession, under C. C. P. § 
55. Henlay v. Wilson, 216. 


Tu such case the plaintiff has only a right in equity to have A 
converted into a trustee and decreed to execute a deed in fee, 
Ibid. 


The case is not varied by the fact that, pending the action, A 
executed a deed to plaintiff in fee: such deed takes effect only 
from its delivery and A has not the power, nor has a Court of 
Equity the power, to make such deed relate back to the time of 
the execution of the original deed to B. Ibid. 

One who executes a deed despite a restraining order enjoining 


him from so doing, is estopped from invalidating the deed for 
that cause. Wilson v. W. N. C. Land Co., 445. 


See ADVERSE POSSESSION, 1, 2. 


Bonp, 1. 

EASEMENTS, 2. 
EVIDENCE, 3, 8, 9, 10. 
HoMESTEAD, 3, 4. 
HUSBAND AND WIFE, 4. 
MORTGAGE, 4, 

PoweEnRs, 1. 

PURCHASER, 1, 4. 
WILL, 10. 


DELIVERY OF DEED. 
See DEED, 5. 


DEMURRER. 
See EXECUTORS AND ADMINISTRATORS. 4. 


PLEADING, 1, 5, 7. 
SPECIAL PROCEEDING, 1. 


DEPOSIT IN BANK. 
See PaRTIEs, 5. 


DESCRIPTION OF LAND. 
1, Parol evidence is admissible to explain a latent ambiguity in the 


description of land contained in an agreement to convey the same; 
Therefore, where in such agreement the land was described as 
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**100 acres of land commencing at the corner I sold B, and round 
near W’s including the head of the branch that runs near W’s 
house ;"’ Held, that parol evidence was admissible to make the 
description certain. Steadman v. Taylor, 134. 


In such case, where the bargainor received the purchase money 
and acquiesced for five years in the possession of the bargainee, 
he is estopped in equity from setting up any claim to the land. 
Ibid. 


See PRACTICE, 31. 


DEVISEE. 


See PLEADING, 3, 4. 
WILL, 1. 


DISCRETIONARY POWER. 


See PRACTICE, 19. 


DISSENTING OPINIONS, 
See Long v. Long, 304; RopMAN, J. 


State v. Hoskins, 530; RopMAN, J. 


DIVORCE. 


See MARRIAGE AND DIVORCE, 1, 2. 


EASEMENTS. 

1. Where the grant of an easement is upon a eondition precedent, it 
cannot be enjoyed by the grantee until the condition is perform- 
ed. Long v. Swindell, 176. 

2. Insuch case, a deed from the original grantee conveys only a 
right to the easement upon performance of the prescribed condi- 
tion precedent. Ibid. 

3. The word “‘if’’ is an apt one to express a condition precedent to 
the creation of aneasement. bid. 

EJECTMENT. 








See ACTION TO RECOVER LAND. 
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ELECTION. 
See INFANCY. 
WILL, 2. 


ENTRY AND GRANT. 

1, An entry in the name or for the benefit of a non-resident is void. 
And a grant issued pursuant to such entry to such non-resident 
is voidable at the suit of the State. Wilsonv. W. N. C. Land 
Co., 445, 

2. A grant taken out upon an entry, which has lapsed by the efflux 
of time, is valid. A grant, taken out upon an entry made by a 
non-resident, by a person capable of taking and holding under the 
laws of the State, is valid. Jbid. 


3. A plaintiff claiming under void entries of land cannot be aided by 
the defective title of defendants, Jbid. 


See PURCASER, 4. 


ERRONEOUS JUDGMENT. 
See PRACTICE, 22, 23, 24, 25. 


ESTOPPEL. 
See DEED, 6. 
DESCRIPTION OF LAND, 2. 
HUSBAND AND WIFE, 3, 4, 5. 


EVIDENCE. | 


1. Medical Works are not admissible in evidence “to show that the 
the symptoms testified to by a witness were common in hysteria 
which is one of the exciting causes of paralysis.’ Nor is such 
evidence admissible to corroborate the professional opinion of a 
physician. Huffman v. Click, 55. 


bo 


Where-counsel proposed to read an extract from such work and 
adopt it as a part of his argument and the Court refused ; Held, 
not to be error. Jbid. 


3. Upon an issue as to the fraudulency of a mortgage deed executed 
in 1873, it is adanissible to show that in the previous year a fraudu- 
lent instrument of like character was executed between the same 
parties. Such proof is not only some evidence, but very strong 
evidence that the mortgage deed of 1873 is likewise fraudulent. 

Brink v. Black, 59, 
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10. 


11, 


13. 


14, 
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Where a signed memorandum of sale was not attached to the 
printed advertisement of a sale nor otherwise referred to it, parol 
testimony is not admissible for the purpose of connecting them. 
Mayer & Morgan vy. Adrian & Vollers, 83. 


A memorandum of a contract of sale upon which the plaintiff re- 
lies in an action for specific performance, must show not only 
who is the person to be charged. but also who is the bargainor. 
Ibid. 


If this is done by description, parol evidence is admissible to ap- 
ply the description, 7. ¢, to show who is the person described, 
Ibid. 


While parol evidence is not admissible to vary or add to the 
terms of a written contract, in behalf of a party seeking specific 
performance, it is always admissible in behalf of a defendant re- 
sisting it. Jbid. 


Where A made a deed to B in 1867, (but dated it 1848,) in lieu of 
adeed made to B in 1848, which had been burned; Held, in an 
action against B for trespass, that the testimony of A as to the 
dates and the boundaries set out in the burnt deed, was compe- 
tent. Henley v. Wilson, 216, 


A deed made by a succeeding Sheriff (or Coroner) operates by 
virtue of the statute (Bat. Rev, ch. 35 § 27) to pass the title to 
what was sold, but it is not evidence to show what that was. Its 
recitals are only hearsay. Edwards v, Tipton, 222. 


The return of a Sheriff upon a writ is prima facie evidence of 
what it statesand cannot be collaterally impeached; Therefore, 
where a Judge in the Court below refused to admit the return to 
an execution made by a Sheriff, for the purpose of contradicting 
the deed of a succeeding Sheriff; Held, to beerror. Ibid. 


Parol evidence is admissible to explain a latent ambiguity in the 
description of land contained in a deed. Ibid. 


A judgment in a proceeding by attachment in a Court of another 
State is conclusive evidence that the debt sued on was due to the 
plaintiff in such action to the value of the property attached, but 
of nothing else. Peebles y. Patapsco Guano Co., 233. 

An agency must first be established aljunde the declarations of 
the alleged agent before his acts or declarations are admissible in 
evidence. Francis v. Edwards, 271. 

The silence of a party is not an assent to statements made in his 
presence unless they are made under such circumstances as prop- 
erly_call for a response. bid. 
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15, 


16. 


17. 


18. 


19. 


20. 


21. On a trial for murder, there Was evidence of threats made by de- 


INDEX. 








Where a declaration is made fairly susceptible of two construc- 
tions, and nothing else appears to make one construction more 
probable than the other, it is not evidence of either alternative. 
Ibid. 


The plaintiff offered in evidence a paper writing purporting to be 
a conveyance of the property in suit executed by one L to plain- 
tiff’s intestate, dated April 26th, 1869. The defendant offered 
evidence tending to prove that L was in New York, on April 
27th, 1869, and asked a witness if he had received a letter from L 
on April 14th. and of that date, in the following terms ; ‘I am 
compelled to leave by first train, &c.’’ The letter was not pro- 
duced and witness stated that he was satisfied he had it at home 
and could find it upon a thorough search ; 


Held, that upon the issues submitted to the jury as to bona fides 
of the conveyance to plaintiff's intestate, the letter was incompe- 
tent for irrelevancy. Churchill vy. Lee, 341. 

Such testimony is inadmissible. (1) Because it is the statement. 
ofa third person, nota party to the action, as to his motive, 
where such motive was no part of the res geste. (2) Because L 
himself was a competent witness to prove his whereabouts on 
April 26th, and the letter was mere hear-say. Jbid. 


If the letter had been admissible, the original should have been 
produced if practicable. did. 


To the general rule that in trials for homicide, evidence of the 
general character of the deceased as a violent and dangerous man 
is inadmissible, there are two exceptions : 

(1.) Such evidence is admissible where there is evidence tending 
to show that the killing may have been done from a principle of 
self perservation ; 

(2.) Such evidence is admissible where the evidence is wholly 
circumstantial and the character of the transaction is in doubt. 
State v. Turpin, 47%. 





If the killing isdone under such circumstances as to create a 
doubt as to the character of the offence committed, the general 
character of the deceased may be shown, if such character was 
known to the defendant. Ibid. 


ceased against defendant and communicated to defendant ; there 
was also evidence that the deceased had followed defendant to 
the house and that a rock was used by deceased upon defendant’s 
head during the fight, but it did not clearly appear by whom the 
rock was introduced into the fight, the evidence upon which point 














INDEX, 











































was circumstantial. The defendant offered evidence of threats 
made by deceased but not communicate! to defendant, which 
was excluded: Jied/d, that the evidence of uncommunicated 
threats was admissible : 

(1.) To corroborate the evidence of communicated threats ; 

(2.) To show the state of feeling of the deceased towards the de- 
fendant, and the gue aude with which he had pursued defendant 
to the house ; , 

(3.) As one of the circumstances ten ling to show who introduced 
the roc into the fight, the evidence upon that point being wholly 
circumstantial... / bid, 


On the trial of an mdict nent for murder, the declarations of a 


te 
ie 


third party which have no legal tendency to establish the inno- 
cence of the prisoner are not admissible as evidence in his behalf. 
Therefore, evidence that a third party ‘had malice towards the 
deceased, a motive to take h's life and the opportunity to do so, 
and had threatened to do so,” is noi admissible. State v. Davis, 
48°55, 

In such case where the prisoner offered to prove that ‘*some time 
hefore the deceased was killed ** a third party went in the direc- 
tron of the house of the deceased with a deadly weapon threaten- 


we 


ing to killhim; //ed/, that the evidence was not admissible, bid. 
See Acrion ro Recover LAND, 6, 
Deep, 2. 
DESCRIPTION OF LAND, 1, 
EXECUTION SALE, 5. 
Goop Wii... 
GUARDIAN AND WaAnkp, 1. 
HomIcIDE, 1, 2. 3. 


HUSBAND AND WIFE. ‘3. 





INDICTMENT, 4. 
JUDGE'S CHARGE, 3. 4. 
JUDGMENT, 2. 

MASTER AND SERVANT, 3. 
New TRIAL, 1. 
PRACTICE, 26. 


REFEREE, |. 





SURETY AND PRINCIPAL, 2. 


WiuTrness, 1, 2. 3. 
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EXCEPTIONS. 


INDEX. 






See PRACTICE, 25. 


EXCUSABLE NEGLECT 


See PRACTICE, 5, 22, 23, 24. 


EXECUTION, 


See CLAIM AND DELIVERY, 2, 3. 


EVIDENCE, 10. 


EXECUTION SALE. 
1. 


A Sheritf’s deed is not rendered void at law by the fraululent 
combination of the plaintiff and defendant in the execution, by 
which bidding was suppressed at the execution sale and the 
former enabl:d to purchase the land at an undervalue ; Therefore, 
when in such case a purchaser of the land at a sale under a sub- 
sequent execution brought an action to have the first purchase 
deciared void and to recover the possession of the land: JZeld, 
that he was not entitled to recover. Crews v. Nut. Bank of 
Charlotte, 110. 

In such case the subsequent purchaser must seek relief in the 
equitable jurisdiction of the Court. Jbid. 

In such case it is suggested by the Court that a proper settlement 
of the controversy would be, for the land to be sold with a clear 
title so as to bring a full price and the proceeds divided among 
the judgment creditors according to their legal priorities. J bid. 
Under the law as it was before the adoption of the Code, a pur- 
chaser under a junior judgment and levy acquired a good title as 
against a subsequent purchaser under a senior judgment and 
levy. Phillips v. Johnston, 227. 

In an action by the former against the latter for the recovery of 
the land, evidence that the land had been sold to a third person 
before tbe judgment under which plaintiff purchased was obtain- 
ed, is inadmissible. Jbid, 


The title of plaintiff is not affected by the fact that the judgment 
debtor went into bankruptcy before the Sheriff's sale. bid. 


See Action TO RECOVER LAND, 6. 


PARTNERSHIP, 4, 5. 

PERSONAL PROPERTY EXEMPTION, 1, 2, 3. 
PRACTICE, 12. 
PURCHASER, 1. 
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EXECUTORS AND ADMINISTRATORS. 


INDEX, 


An estate, upon which original letters of administration were is- 
sued prior to Jaly Ist, 1869, and administration ¢. 4. ”. granted 
after that date, is to be dealt with and settled a:cording to the 
law as it existed prior to that date. Brandon v. Phelps, 44. 

In such case, where the heir-at-law conveyed to A the land of 
the mtestate, amore than two years after the original letters of 
administration were issued ; J/edd, that the purcoaser obtained a 
gvod title whether or not he had notice of unpaid debts, Lhd. 

Ifan executor after sufficient time for settling the testator’s es- 
tate voluntarily delivers possession of property to a legatee. he 


must allege and prove sp cial circumstances showing that he was 


m no defaul:, to enable him to recover back the property. Baim 
pass Vv. Chambers, 397 

In such case Where it appeared on the face of the complaint that 
the executor assented to the legacy: ij} , to tb uurrable, 
/ 

Intex t it of a personal represei \ yan 
open wil, hi accurate accounts and i ju t te rts, cone- 
st l I! sil -criln l fo ecedent Ss esi j J a 
where an executor Who had remained in his odice as such for 
tWenty Vears and hat nade Statlemen 2 ime avcount of the 
testator’s estate; d/e//, that he was properly removed from his 
ottice by the Judge of Probate. clrms/reny vo Nfowe. 360. 


A purchase by an executor of a special legacy is not in fraud of 
tie ricgits o the residuary legatees. and he can be heiad to no 
accountability to them for any protit he may make by sue pur- 
chase. Jlale v. Aaron, 371. ' 
ee ACTION ‘ro REcovVER LAND, 3. 

Boxp, 2 
DAMAGES, 33, 
JOINDER OF ACTIONS, 1, 
JUDGMENT, 2. 
PARTIES, 4.5. 8, 9). 
PLEADING, 6, 
PRACTICE, 17. 
SPECTAL PROCEEDING, 
STATUTE OF LIMITATIONS, 1. 
Wipow, 1, 2. 
WILL, 6, 7, 8, 10. 


Wirness, 2. 
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FAILURE TO WORK ROAD. 


INDEX. 


See INDICTMENT, 1. 


FALSE ARREST. 
See ARRESr AND Balt, 7. 8, 9. 


FALSE REPRESENTATIONS. 
See ARREST AND Balt, 4. 


FEDERAL COURT. 


See CONFLICT OF -JURTSDICTION. 


FIXTURES. 
1. Ifa mortgagor who is allowed to retain possession, or if a ven- 
dee under a bond for title is let into possession, makes improve- 

ments and erects fixtures, he is not at liberty to remove the same 

on the ground that by his own default he is not able to get the 

title. Moore v. Vallentine, 188. 








2. An exception is made in favor of a tenant for years who erects 


buildings for a temporary purpose and for the encouragement of 
trade, manufacturing, &c., and he is permitted to remove what 


had apparently become a part of the land. 


FORECLOSURE. 
See MORTGAGE, 2. 


FORFEITURE OF OFFICE. 
See JUDGE OF PROBATE, 2. 


FRAUD. 


OFFICIAL Bonp, 6, 


See ARREST AND Balt, 4. 





Bonn, 2. 
CONTRACT, 7. 
DAMAGEs, 4 5, 6. 
DEED, 1, 2. 
EVIDENCE, 3. 
EXECUTION SALE, 1. 
GUARDIAN AND WARD, 1. 


Ibid. 
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INDEX, 


‘JOINDER OF ACTIONS, 2. 
MARRIAGE AND Divorce, 1, 2. 
OFFICIAL Bonp, 4. 5. 
PRACTICE, 34. 

REAL PROPERTY. 1. 


SrATUTE OF LIMITATIONS, 2. 


GENERAL CHARACTER. 


See EVIDENCE, 19, 20. 


GENERAL EXPRESSIONS. 
fee MORTGAGE, 4. 


GOOD WILL. 
1. 


Where, in an action for injunction, the plaintiff alleged that he 
had purchased the business and good will of the defendant and 
that defendant had agreed, as part of the consideration, not to 
engage in the same business for a specified time, but subsequent- 
ly did so, and the defendant denied that his promise not to en- 
gage in the business constituted a part of the consideration, and 
plaintiff sustained his allegation by the affidavit of a witness ; 
Held, that upon the preponderance of proof in plaintiff's favor, 
the injunction was properly continued until the hearing. Baum- 
garten v. Broadaway, 8. 


Such a contract isnot obnoxious to the rule forbidding contracts 
in restraint of trade. /hid. 


GRAND JURY. 
See INDICTMENT. 5. 


GRANT. 
See EASEMENT. 1, 2. 


GUANO, 
See DAMAGES, 4, 5, 6. 


GUARDIAN AND WARD. 


In an action by a ward to impeach a decree made in a former ac- 
tion between the then guardian and a former guardian of such 















INDEX. 





ward, it is not necessary to show actual fraud between the par- 
ties. If it is shown that there was not a bona fide, adverse con- 
troversy, the account of the first guardian should be re-opened. 
Batts vy. Winstead, 238. 

2. The fact that such decree was made under the formalities of a 
Court of Equity, adds nothing to its binding force. /hid. 

3. Wherea guardian is discharged by an accounting in pais, he 
must be prepared to have its justice investigated until he is pro- 
tected by the acquiescence or delay of the parties interested. hid, 


HEAR-SAY. , . 


See EVIDENCE, 9. 


HEIR-AT-LAW. 
See PLEADING, 3. 4. 


SPEcCIAR PROCEEDING, 6. 


HOMESTEAD, 


1. A condition isa quality annexed to land whereby an estate may 





be defeated. A homestead right is a quality annexed to land 
whereby an estate 1s exempted from sale under execution for 
dedi, aud cannot be defeated by failure of a Sheriff to have the 


homestead laid off by metes and bounds, Lifé/ejohu ve Eyerlon, 


2 In such case where there is an actual adverse possession under a 
Sheriff’s,deed, this Court in order to give full effect to the con- 
stitutional provision, will remand the case to the end that the 
Superior Court may have the homestead laid off. /he/. 


3. A married woman has no interest or estate in the reversion which 





takes effect after a hom stead estate; Therefore, the assent of 
the wife is not necessary to give validity to a deed of the husband 
conveying such estate in reverson. Jenkins ve Bobbitt, 385. 
4, Under Art. X § 8S of the Constitution the assent of the wife is 
necessary to a disposition of the houwestead estate. bid, 
See BANKRUPTCY. 
MorTGAGE, 2. 


Speci AL PROCEEDING, 6 


HOMICIDE, 


1. Homicide is murder unless attended with extenuating cireum- 














INDEX. 


stances which must appear to the satisfaction of the jury, and if 
the jury are left in doubt on this point, it is still murder, State 


v. Nmith, 488, 


If A assault B, giving him a severe blow or other great provoca- 
tion, and B strikes him with a deadly weapon and death ensues, 
it is manslaughter. Lhid. 

If the provocation from A is slight and B strikes, and it appear 
from the weapon used or other circumstance that B intended to 
kill A, ordo him great bodily harm, and death cnsues, it is mur- 
der, Ibid 

On an indictment for murder, where it appeared that the prisoner 
and deceased were angrily quarreling and the deceased began to 
pull off his coat and prisoner being in striking distance started 
to draw his knife, when a by-stander interfered and carried him 
out of the house, and prisoner rushed back into the house asking 
where deceased was, who answered “here,”’ both swearing. and 
thereupon prisoner ran at him and fatally cut him; Held, to be 
murder, Lhéd, 


See EVIDENCE, 19, 20, 21, 22, 23. 


JupGE's CHARGE, 3. 


HUSBAND AND WIFE. 
1, 





The constitutional and statutory restriction upon the rights of 
married women in regard to the management of their separate 
estate, does not operate to prevent them from receiving or reduc- 
ing their property into possession without the written assent of 
the husband, Avrkman v. Bank of Greenshoro, 394, 


Where an attorney collected money duea married woman as dis- 
tributee of a decedent's estate and paid the same in a certificate 
of deposit ona bank, and the bank subsequently paid her the 
amount thereof ; //e//, that the husband as administrator of his 
wife could not recover the amount of the certificate from the 
bank, on the ground that his written assent to the transaction 
had not been obtained, Jbid. 

A husband is not jure marifithe agent of his wife competent to 
estop her by representations concerning her claims to land; 
Therefore, evidence of a statement made by a husband concern- 
ing the claim of his wife to certain land is incompetent, it not be- 
ing proven that he spoke by her authority, Towles v. Fisher, 
437. 

The parol relinquishment of a claim to land by a married womau, 
even for a valuable consideration, is invalid by reason of her dis- 
















INDEX. 


ability, and she is not thereby estopped from asserting her claim, 
Semble, if she convey her interest by a deed without a privy ex- 
amination, Jhid, 

5. To estop a married woman from alleging a claim to land, there 
must be some positive act of fraud, or something done upon 
which a person dealing with her, or in a matter affecting her 
rights, might reasonably rely, and upon which he did rely and 
was thereby injured. 

See Acrion Tro RECOVER LAND, 1, 2, 5. 

Bonn, 3. 

HloMESTEAD, 3, 4. 

PURCHASER, 3. 


WITNESS, 5, 6. 


“oyR” 


See EASEMENTS, 


IMPEACHMENT. 


See JUDGE OF PROBATE, 1. 


IMPEACHMENT OF DECREE, 
See GUARDIAN AND WARD, 1, 2, 3. 


INDICTMENT. 

1. A warrant, before a Justice of the Peace against the defendant 
for failure to work a public road, is fatally defective if it does not 
conclude *‘against the form of the Statute.’ State v. Luther, 
492. 


2. An Overseer of the Poor is a public officer and liable to indict- 
ment at common law fur any neglect of his duties or abuse of his 
powers, State v. Hawkins, 494. 


3. Where such officer is indicted for cruel treatment to paupers, and 
the indictment neither sets out the names of such paupers nor 
states that their names are unknown; He/d, that the indictment 
is defective, and judgment thereon should be arrested. J6é17. 


4, Upon the trial of an indictment against a public officer for neglect 
or omission of duty, evidence of acts of positive misfeasance is 


inadmissible. Jhbid, 
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Where an indictment was quashed upon the ground that one of 
the grand jurors who found the bill was a party to an action 
pending and at issue in the Superior Court; Held, not to be 
error. (Bat. Rev. ch. 17, § 229 (g).) State v. Liles, 496. 


Where the defendant is prosecuted under a City ordinance which 
provides that any person “‘refusing or neglecting to pay license 
tax, &e., for the space of five days, &c., shall be subject to crimi- 
nal prosecution,” the indictment is fatally defective if it fails to 
allege that the defendant neglected or refused to pay the tax, &c., 
Sor the space of five days. State v. Strauss, 500, 


The law presumes every act in itself unlawful to have been 
criminally intended until the contrary appears; Therefore, where 
a public officer is indicted for failure to perform a duty required 
by law, the law raises a presumption that such failure is wilful, 
and makes it incumbent upon him to rebut the presumption. 
State v. Heaton, 5v5. 


Upon an indictment under a private statute, it is sufficient if the 
same is set forth by chapter and date and its material provisions 
incorporated in the indictment. Ibid. 


. An indictment for administering poison (strychnia) with intent to 


kill, which does not contain an averment that the defendant 
**well knew that the said strychnia was a deadly poison,”’ is fatally 
defective. State v. Yarborough, 524. 


The Act of 1874-"75, ch. 126, making it indictable to sell liquor, 
&c., “within three miles of the located line of the Asheville & 
Spartanburg R R., during the construction of the said road,”’’ ap- 
plies only to that part of the road actually undergoing construc 
tion; Therefore, where a defendant was indicted under this act, 
and the jury found specially that he sold liquor within two miles 
of the located line, but that the road had never been in process 
of constuction within seven miles of the place of sale ; Held, that 
he was not guilty. State v. Hampton, 526, 


A misdemeanor punishable “by fine of not less than ten nor more 
than fifty dollars, or by imprisonment of not less than ten days,’» 
is net within the jurisdiction of a Justice of the Peace. Jbid. 


Upon an indictment charging that the defendants did ‘‘unlaw- 
fully and wilfully fell trees and place obstructions in the mill 
race below the mill of F, the same being a natural passage for 
water but not navigable for rafts, &c., whereby the natural flow 
of water through said race was retarded, &c. ;"’ Held, 


(1) That as the obstructions were placed below thé mill, the 
offence charged was not a violation of Bat. Rev. ch. 32, § 110; 


39 















































(2.) That as the indictment does not contain an averment that 
the obstructions were not put in the race ‘‘for the purpose of 
utilizing the water as a motive power,”’ it is fatally defective un- 
der Bat. Rev. ch. 32, § 154. State v. Tomlinson, 528. 


~~ 


13, An indictment should negative an exception contained in the 
same clause of the Act creating the offence. bid. 


See EVIDENCE, 19, 20, 21. 
JUDGE’s CHARGE, 3, 6. JOU 
LEGISLATIVE PowWER, 1, 2. 


INFANCY. JUD 


Where a minor purchased land and after he came of age con- 
tinued to live on it and paid a portion of the purchase money ; 
Held, to be an election to confirm the contract of purchase. | 
Dewey v. Burbank, 259. | 





INJUNCTION. 
See DEED, 6. 
Goop WILL, 1. 
MORTGAGE SALE, 1, 4. 
OFFICE AND OFFICER, 1. 
PRACTICE, 1, 14, 37. 


INSURANCE. . 
See ConTRACT, 5, 6. Jt 

INTEREST. . 
See CORPORATIONS, 3, 5, 6. 
WILL, 4. ) 





IRREGULAR JUDGMENT. 
See PRACTICE, 25. 


ISSUES. 
See SPECIAL PROCEEDING, 3, 4, 5. 


JOINDER OF ACTIONS. 
1. An action by legatees to follow a fund on account of alleged fraud 
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which the personal representative (also a legatee) failed to collect, 
cannot be joined with an action brought by such personal repre- 
sentative to collect the assets of the estate. Paxton’ v. Wood, 11- 


2. The Code of Civil Procedure does not warrant the joinder of the 
principal in an alleged breach of trust as co-plaintiff wih the 
persons alleged to have been thereby injured, in an action against 
the parties alleged to have participated in the fraud. bid. 


JOINDER OF PARTIES. 


See PARTIES. 


JUDGE OF PROBATE. 


1. A Judge of Probata is not subject to impeachment u ider Battle’s 
Revisal, ch. 58,§ 16. People v. Heaton, 18 


2. By the express terms of the statute (Bat. Rev. ch 90, §§ 15, 16,) a 
single failure on the part of a Clerk of a Superior Court and Pro- 
bate Judge, to keep his office open on Monday from 9 a. m. to 4 
p- m. for the transaction of probate business (unless such failure 
is caused by sickness) is a distinct and complete case of forfeiture 
of his office. Jbid. 


3. Under C. C. P. § 366, an action against a Judge of Probate to va- 
cate his office is properly brought by the Attorney General in 
the name of the people of the State. id. 


Se2 JURISDICTION, 1. 


JUDGE'S CHARGE, 

1, On the trial of an action, if either party desires fuller or more 
specific instructions than the Court has given, it is his duty to ask 
for them. Morgan v. Smith, 37. 

2. Where a party prays for an instruction to which he is entitled, it 
is error to refuse it The Court, however, is not required to 
adopt the words of the instruction prayed for, but it is error to 
change its sense or to so qualify itas to weaken its force. Brink 
v. Black, 59. 

3. Where on the trial of an indictment for murder, the Court charg- 
ed the jury “that if they believed the witnesses A B and C, or 
cither of them, the fact of slaying was proved ; Held, to be error. 
State v. Locke, 481. 

4. Itis the exclusive province o! the jury to say whether the evi- 

dence proves a fact or not: Therefore, the Court cannot weigh 
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the evidence and declare the result as a matter of law to the jury. 
Ibid. 


Where the Court below instructed the jury ‘*that in passing on 
the credibility of a witness, they shall consider that it is a rule of 
law, a presumption that men testify truly and not falsely ”’; 
Held, to be error. State v. Jones, 520, 


The same act cannot be in self-defence and also an excess of 
force ; Therefore, where on atrial for assault and battery the 
Court below instructed the jury that ‘suppose the witness did 
strike the defendant and that defendant drew his pistol m_ se/f- 
defence, although he did not cock it or point it at witness, it 
would amount to an excessive use of force,’ &ce ; Held, to be 
error. Ibid. 


See ConrTRACT, 4. 


NEw TRIAL, I. 


JUDGMENT. 


1. 


A docketed judgment is a lien only upon so much of the real 
property of the defendant as is situated in the County where the 
same is docketed. (C. C. P.§ 254.) Kingv. Portis, 25. 


It is not competent to impeach a regular judgment of a Court 
collaterally; Therefore, when, in an action by distributees against 
an administrator to recover their share of the decedent’s estate, 
the record of a judgment in favor of the administrator was put in 
evidence ; Held, that evidence offered to show that a part of such 
judgment consisted of funds derived from the sale of property be- 
longing to the remaindermen and not to the administrator was 
properly rejected. Bushee v. Surles, 62. 


See ATTORNEY AND CLIENT. 


EVIDENCE, 12. 
EXECUTION SALF, 4, 5, 6 
PRACTICE, 5, 12, 24, 25, 30. 
PURCHASER, 1. 


JURISDICTION, 


1, 


2. 


The statute (Bat. Rev. ch. 57,) confers no power upon the 
Courts of Probate to provide for the payment of the debts of a 
lunatic contracted prior to the lunacy. Blake v. Respass, 193. 


The Superior Courts have jurisdiction to hear and determine an 
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action instituted by a creditor of a lunatic for the recovery ofa 
debt contracted prior to the lunacy. Jbid. 
3. In such case where the Judge in the Court below dismissed pro- 
ceedings supplementary to execution; Held, to be error. Ibid. 
See CONFLICT OF JURISDICTION. 

INDICTMENT, 11, 

MORTGAGE, 3. 

PRACTICE, 6, 36, 37, 38, 40. 

REFEREE, 2. 


JURY. 
A juror is not disqualified for failure to pay his taxes for the pre- 
ceding year, when the sheriff had been enjoined from collecting 
the same. State v. Heaton, 505. 


See JUDGE’s CHARGE, 4. 
PARTIES, 7. 
PRACTIE, 49. 
REFEREE, 7. 


JUSTICE OF THE PEACE 


See LANDLORD AND TENANT, 3. 


LANDLORD AND TENANT. 

1. Where the defendant is indebted on a note (which comes to plain- 
tiff by assignment) for the rent of land, and cotton raised thereon 
by the defendant is taken by the plaintiff into his possession 
upon whatsoever pretext, the law applies the same to the satis- 
faction of the rent note. Avera v. McNeill, 50. 


2. The fact that defendant told the plaintiff, ‘You moved it (the cot- 
ton) without my consent and you may do what you please with 
it,”’ does not constitute a waiver of such application, so as to en- 
able plaintiff to apply the proceeds to other indebtedness of the 
defendant Ibid. 

3. In a proceeding before a Justice of the Peace under the Landlord 

and Tenant Act (Bat. Rev. ch. 64, § 19,) where the defendant 

denies the alleged tenancy, it is the duty of the Justice to pro- 

«eed and fry the issue of tenancy. If itis determined in favor of 

the plaintiff, such judgment as he may be entitled to must be 

given. If it is determined in favor of the defendant, the action 

must be dismissed. Foster vy. Penry, 160. 
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the evidence and declare the result as a matter of law to the jury. 
Ibid. 


Where the Court below instructed the jury ‘*that in passing on 
the credibility of a witness, they shall consider that it is a rule of 
law, a presumption that men testify truly and not falsely’; 
Held, to be error. State vy. Jones, 520. 


The same act cannot be in self-defence and also an excess of 
force ; Therefore, where on atrial for assault and battery the 
Court below instructed the jury that ‘suppose the witness did 
strike the defendant and that defendant drew his pistol m_ se/f- 
defence, although he did not cock it or point it at witness, it 
would amount to an excessive use of force,’ &e ; Held, to be 
error. Ibid. 


See ConrrRact, 4. 


New TRIAL, 1. 


JUDGMENT. 


1. 


A docketed judgment is a lien only upon so much of the real 
property of the defendant as is situated in the County where the 
same is docketed. (C. C. P.§ 254.) Kingv. Portis, 25. 


It is not competent to impeach a regular judgment of a Court 
collaterally; Therefore, when, in an action by distributees against 
an administrator to recover their share of the decedent’s estate, 
the record of a judgment in favor of the administrator was put in 
evidence ; Held, that evidence offered to show that a part of such 
judgment consisted of funds derived from the sale of property be- 
longing to the remaindermen and not to the administrator was 
properly rejected. Bushee v. Surles, 62. 


See ATTORNEY AND CLIENT. 


EVIDENCE, 12. 
EXECUTION SALF, 4, 5, 6 
PRACTICE, 5, 12, 24, 25, 30. 
PURCHASER, 1. 


JURISDICTION. 


1. 


‘2. The Superior Courts have jurisdiction to hear and determine an 


The statute (Bat. Rev. ch. 57,) confers no power upon the 
Courts of Probate to provide for the payment of the debts of a 
lunatic contracted prior to the lunacy. Blake v. Respass, 193. 
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action instituted by a creditor of a lunatic for the recovery of a 
debt contracted prior to the lunacy. Jbid. 
3. In such case where the Judge in the Court below dismissed pro- 
ceedings supplementary to execution; He/d, to be error. Ibid. 
See CONFLICT OF JURISDICTION. 

INDICTMENT, 11. 

MORTGAGE, 3. 

PRACTICE, 6, 36, 37, 38, 40. 

REFEREE, 2. 


JURY. 
A juror is not disqualified for failure to pay his taxes for the pre- 
ceding year, when the sheriff had been enjoined from collecting 
the same. State v. Heaton, 505. 


See JUDGE’s CHARGE, 4. 
PARTIES, 7. 
PRACTIE, 49. 
REFEREE, 7. 


JUSTICE OF THE PEACE 


See LANDLORD AND TENANT, 3. 


LANDLORD AND TENANT. 
1, ‘Where the defendant is indebted on a note (which comes to plain- 
tiff by assignment) for the rent of land, and cotton raised thereon 
by the defendant is taken by the plaintiff into his possession 
upon whatsoever pretext, the law applies the same to the satis- 
faction of the rent note. Avera v. McNeill, 50, 

2. The fact that defendant told the plaintiff, ‘You moved it (the cot- 
ton) without my consent and you may do what you please with 
it,’’ does not constitute a waiver of such application, so as to en- 
able plaintiff to apply the proceeds to other indebtedness of the 
defendant Ibid. 

3. Ina proceeding before a Justice of the Peace under the Landlord 
and Tenant Act (Bat. Rev. ch. 64, § 19,) where the defendant 
denies the alleged tenancy, it is the duty of the Justice to pro- 
ceed and fry the issue of tenancy. If itis determined in favor of 
the plaintiff, such judgment as he may be entitled to must be 
given. If it is determined in favor of the defendant, the action 
must be dismissed. Foster v. Penry, 160. 
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4. In such case, where there is an appeal to the Superior Court, the 
action must be tried and such judgment rendered as should have 
been given in the Justice’s Court. bid. 

5. A crop cultivated by a tenant and left standing in the field after 
the expiration of his term, becomes the property of the landlord. 
And this is so, whether or not the tenant has assigned the crop. 
Sanders v, Ellington, 255, 


See PRACTICE, 43, 44, 45, 46. 


LARCENY. 


In an indicment for larceny where the article stolen is described 
as a ‘‘strain-cloth ’’ and is proven on the trial to be a “‘straincr- 
cloth ;*’ Held, to be no variance between the allegation and the 
proof. State v. Underwood, 502. 


LATENT AMBIGUITY. 
See EVIDENCE, 11. 


LEASE 
See CONTRACT, 11, 12, 15. 
TOWNS AND CITIEs, 1. 


LEGACY AND LEGATEE. 
See EXECUTORS AND ADMINTRATORS, 3, 6. 
JOINDER OF ACTIONS, 1. 
WIpow, 1. 
Writ, 1, 3, 4, 5, 6. 


LEGISLATIVE POWER. 


1. A right, conferred in the charter of a corporation, to’ dispose of 
property by means of lottery tickets, is not a contract between 
the corporation and the State, but a mere privilege or license, and 
is revocable at will by the legislative power. State v. Morris, 
512. 


2. The Act of 1875, (Laws 1874-"75, ch. 96) does not repeal the char- 
ter of the N. C. Beneficial Association, but restrains the corpora- 
tion from disposing of property by lottery (whicb was allowed 
by its charter,) and is not in conflict with. the Constitution of the 
United States. bid. 

See CORPORATIONS, 
OFFICE AND OFFICER, 4. 


















LEVY. 





See EXECUTION SALE, 4. 


LICENSE. 


See LEGISLATIVE POWER. 


LIEN. 


See JUDGMENT, 1. 
MORTGAGE, 4. 


LOTTERY. 


See LEGISLATIVE POWER, 1, 2. 


LUNATIC. 


See JURISDICTION, 1, 2,3. 


MANSLAUGHTER, 


See HOMICIDE, 2. 


MANUFACTURING. 


See FIXTURES, 2. 


MARRIAGE AND DIVORCE. 
:. 


It has always been and is now the policy in this State to regard 
marriage as indissoluble except for the causes named in the stat- 
ute, (Bat. Rev. ch. 37, § 4.) Long v. Long, 304. 


Where in an action for divorce brought by the husband, the jury 
found that the marriage, so far as the plaintiff was concerned, 
was precured by the fraud of the defendant in not disclosing the 
fact of her then pregnancy, and that the plaintiff immediately 
. upon the discovery of such fact separated himself from her; J¢ 
was held, that the plaintiff was not entitled toa divorce. Ibid. 


See WILL, 9. 


MASTER AND SERVANT. 
Re 





To furnish persons with the means of leaving the premises of an- 
other is not a seduction, nothing further appearing. Morgan v. 
Smith, 37. 
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2. The employment by A of the servant of B, A being ignorant that 
the servant is in the employment of B, is not an unlawful seduc- 
tion. Ibid. 


3. To enable the plaintiff to recover in an action for damages for en- | 
ticing a servant from his employment, he must show that the de- 
fendant acted maliciously, not in the sense of actual ill-will to 
the plaintiff, but in the sense of an act done to the apparent dam- 
age of another without legal excuse. J bid. 


MEASURE OF DAMAGES. 
See DAMAGES, 1. 
SURETY AND PRINCIPAL, 2. 


MECHANIC’S LIEN. 


A claim of lien, filed under the provisions of Bat. Rev. ch. 65, § 
4, must comply with the requirements of the statute; 7’herefore, 
when tne plaintiff's claim failed to specify in detail the material 
furnished and labor performed, or the time when the material was 
furnished and the labor performed; Held, to be irregular and 
void. Wray v. Harris, 77. ’ 


MEDICAL WORKS. 
‘See EVIDENCE, 1, 2. 


MILL-DAM ACT. 
See PRACTICE, 29. 


MINOR. 
See INFANCY. 


MISDEMEANOR. 
See INDICTMENT, 11. 





MISNOMER. 
See PRACTICE, 8. 


MISTAKE. 
See CONTRACT, 9, 10. 














MONEY PAID TO ANOTHER’S USE. 


See CUNTRACT, 8, 





MORTGAGE. 
1, 


Under the statute (Bat. Rev. ch. 35, § 12,)a mortgage deed con- 
veying land which is not registered in the County where the land 
lies is not valid as against creditors or purchasers for value. Aing 
v. Portis, 25. 


Where, in an action to foreclose a mortgage executed by the de- 
fendant in 1861, it appeared that the defendant had obtained a 
discharge in Bankruptcy in 1873, and that the mortgaged prem- 
ises had been allotted to him as a homestead by proceedings in 
the Bankrupt Court; Held, that the plaintiff was entitled to a 
decree of foreclosure. Brown v. Hoover, 40. 


8. In such case, the action was properly instituted in the State Court, 


Ibid. 


4. It is a settled rule of construction that an enumeration of particu- 


lars following a general expression controls it, and limits it to 
the particulars enumerated; 7'herefore, where S executed a mort- 
gage conveying ‘1800 bushels of salt, his entire fishing material, 
with all the additions to be made to it, &c., consisting of seine, 
rope, 3 bateaux, 11 cap stands, 86 stands, and all the vats at Long 
Beach,’’ and afterwards executed another mortgage conveying 
“all the fishing materials at Long Beach, consisting of one seine, 
three boats, windlasses, fish stands, barrels, 1600 bushels of salt 
and kegs, subject to prior liens,’’ the 1600 bushels of salt having 
been purchased since the first mortgage, and kept separately 
from the salt mentioned therein ; Held, 


(1.) That the first mortgage was ne lien upon the 1600 bushels of 
salt conveyed in the second. 


(2.) That the words ‘“‘entire fishing material’ in the first mort- 
gage did not include the barrels and kegs. 


(3.) That the words ‘‘subject to prior liens,”’ in the second mort- 
gage, did not add to the scope of the previous grant and include 
in it anything not included by its own terms. Dizon v. Coke, 
205. 


See EVIDENCE, 3. 


MORTGAGE SALE. 
PURCHASER, 1. 


40 
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MORTGAGOR AND MORTGAGEE. 


See CONTRACT, 5. 
FIXTURES, 1, 2. 
MORTGAGE SALE. 


MORTGAGE SALE. 
1. 


The plaintiff instituted an action against the defendants for an ac- 
count, whereupon the defendants, under powers contained in 
certain mortgages executed to them by the plaintiff, advertised 
his land for sale ; there had been numerous dealings between the 
parties for many years, and the status of the account was in dis- 
pute ; Held, that the defendants should be restrained from sell- 
ing under the mortgages until the action for account is tried, and 
the balance due ascertained by judgment. Capehart v. Biggs, 
261. 


A sale under a power contained in a mortgage can be invalidated 
by the mortgagor’s showing that nothing was due under the 
mortgage, or that before the sale he tendered the amount really 
due, or by proof of a non-conformity with the power in any es- 
sential particular. bid. 
A mortgagee, before exercising a fower of sale contained in the 
mortgage, should give the mortgagor reasonable notice (say three 
months) that in default of payment he will sell ; otherwise, the 
want of notice is ground for an injunction to stay the sale until 
proper notice is.given. Ibid. 
Where there have been mutual dealings between the parties, sev- 
eral mortgages given and the balance due from the mortgagor is 
in dispute; Held, that a sale advertised under the power in the 
mortgage should be enjoined until the balance due is ascertained 
and declared by adecree of Court. Purnell v. Vaughan, 268. 
See EvIDENE€E, 4, 5. 
SALE OF LAND, 1, 2, 3. 


MOTION. 


See OFFICE AND OFFICER, 2. 
PRACTICE, 32. 


MUNICIPAL CORPORATION. 
See CONTRACT, 12, 13, 14, 15. 


. TAXATION, 1. 
TOWNS AND CITIES, 1. 
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MURDER. 
See EVIDENCE, 19, 20, 21, 22, 23. 
HOMICIDE. 
JUDGE’s CHARGE, 3. 


MUTUAL UNDERSTANDING. 
’ See SURETY AND PRINCIPAL, 1. 


NAVIGABLE STREAM. 
See INDICTMENT, 12. 


NEGLIGENCE, 
See PURCHASER, 3. 


NEGLIGENCE OF COUNSEL. 
See ATTORNEY AND CLIENT. 


NEW TRIAL. 


1, Where the Court below is requested to charge the jury that there 
is no evidence to support a certain allegation, and ‘‘the case’’ 
uoes not set out all the evidence so as to enable this Court to de- 
cide the question, a new trial will be ordered. Barnes v. Fort, 
28. 


2. If there is a discrepancy between the “record” and ‘“‘the state- 
ment of the case’’ sent by appeal to this Court, the record must 
govern. And if the discrepancy is a material one, a new trial 
will be ordered. Cansler vy. Cobb, 30. 


See PRACTICE, 52. 


NON-SUIT. 
See COUNTER-CLAIM, 2. 
PRACTICE, 16, 18. 


NOTICE, 

See CONTRACT, 6. 
MORTGAGE SALE, 3. 
PRACTICE, 2, 3, 30. 

PURCHASER, 3. 
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1. 


3. 


1, 


OBLIGOR AND OBLIGEE. 
See SURETY AND PRINCIPAL, 1. 


WITNESS, 2. 


OFFICE AND OFFICER. 


An injunction is not the appropriate and specific mode of trying 
title to a public office. Jones v. Com’rs of Granville, 280. 
Title to a public office cannot be tried by motion. Sneed vy, Bul- 
lock, 282. 
The act of the General Assembly (Acts 1876-'77, ch. 271) estab- 
lishing a Criminal Court for the County of Wake, is constitu- 
tional. Bunting v. Gales, 283. 
The Legislature has the constitutional powcr to diminish the 
emoluments of an office by the transfer of a portion of its duties 
to another office, and in such case the incumbent must submit. 
He takes the office subject to the power of the Legislature to 
make such changes as the public good may require, bid. 

See INDICTMENT, 2, 4, 7. 

OFFICIAL Bonn, 6, 7, 8. 


OFFICIAL BOND. 


Where an action was brought on the bonds of a Sheriff, given in 
1872 and 1873, conditioned only for those years, for default in 
collecting taxes for the year 1874; Held, that a demurrer to the 
complaint was properly sustained. Prince v. McNeill, 398. 


In such case the conditions expressed in the bonds cannot be en- 
larged so as to embrace the year 1874; nor will the law prescribe 
the conditions, without regard to the conditions expressed in the 
bonds after they are executed. Ibid. 


The bond of a Sheriff, conditioned for the due collection of taxes 
during his continuance in office, is liable for taxes collected by 
him upon a tax list which had been in the hands of his predeces- 
sor in office. Com’rs of Greene v. Taylor, 404. 

Where a Sheriff had rendered an account of the taxes collected by 
him in a settlement with the County Treasurer, which account 
was not itemized ; Held, in an action upon his bond, that it was 
not necessary for the complaint to specify any errors in such 
settlement. bid. 

Such settlement can be re-opened for fraud, and when a public 
officer renders an account which is not true, it is prima facie 
fraudulent. J bid. 













2. 








597 





A forfeiture of office and a vacancy can be judicially declared 
only after trial and culpability established ; Therefore, the of- 
fice of Sheriff does not become vacant by failure of the incumbent 
to renew his bond. Vann v. Pipkin, 408. 

The sureties on the bond of a Sheriff. are liable for all official de- 
linquencies of which the principal may be guilty during}the con- 
tinuance of his term of office. Jbid. 


Where a Sheriff elected in 1872, continued to exercise the duties 
of the office after his failure to renew his bond and produce his 
receipts, and was re-elected in 1874, and failed to collect and pay 
over the taxes for that year; Held, that he was liable on his 
bond of 1872. Ibid. 


ORDIN ANCE, 


See ConTRACT, 15. 


DAMAGES, 3. 
TOWNS AND CITIES. 


OUSTER. 


See TENANTS IN CoMMON, 2 


OVERSEER OF POOR. 


See INDICTMENT, 2, 3. 


PARTICULAR EXPRESSIONS. 


See MORTGAGE, 4. 


PARTIES. 


1. Where acontroversy between parties to an action has been deter- 


mined and the same is evidenced by appropriate entries on the 
docket, a motion of a third party to be made party plaintiff is not 
in apt time and should not be allowed. Wilson & Shoberv. 
Bank of Lexington, 47. 


This rule applies to an action against a bank, brought by a holder 
of its bills, in behalf of himseif, and all others, who should make 
themselves parties plaintiff. bid. 


3. Although no one can be made a party to an action otherwise than 


by his consent or upon proper notice, yet if after an order of 
Court making one a party without his consent and without notice, 
he appears by counsel and obtains time to file pleadings; Held, 
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9. 


That the irregularity is thereby waived and he stands in Court a 
party confessed, Bradford v. Coit, 72. 

The personal representative of a deceased person is a necessary 
party toan action by creditors against the heirs-at-law to sub- 
ject land to the payment of a debt, when the alleged debt is de- 
nied. Wally. Fairley, 105. 


Where plaintiffs, as administrators, and one P deposited certain 
money and valuable papers with a bank, with the agreement that 
the same should be drawn out only upon the joint order of plain- 
tiffs and P; Held, in an action by the administrators against the 
bank for the recovery of the deposits, to which action P was not 
made a party, that the plaintiffs were not entitled to recover. 
Rand vy. State Nat. Bank, 152. 


Where an injury is caused by the separate action of several per- 
sons whose interests are adverse to the plaintiff it is proper (un- 
der C. C. P. §§ 61 and 248, sub. sec. 3,) to join them as defen- 
dants in an action fordamages. Long v. Swindell, 176. 


But where there is no unity of design or concert of action, and 
the separate action of each defendant causes the single injury, 
the share of each in causing it, is separable and may be accurate- 
ly measured. In such case the jury can properly assess several 
damages. J did, 


A instituted an action against the defendant and died pending the 
same ; his administrator was made party plaintiff and died ; an 
administrator d. b. n. was appointed who declined to further 
prosecute the action ; thereupon B files an affidavit in the cause, 
setting forth that the action was originally brought by A for his 
use and asking to be made a party plaintiff and to be allowed to 
use the name ofthe administrator d. b. x. in the prosecution of 
the action ; B thereafter died and his administrator renewed the 
application ; Held, : 

(1) That the administrator of B should not be made party plain- 
tiff ; 

(2) That upon his filing proper indemnity to secure the costs, he 
was entitled to have the administrator d, 6. n. made party plain- 
tiff and the action prosecuted in his name, Stephenson vy. 
Peebles, 364. 


In such case, where the original administrator died in March and 
the application by B to be made party plaintiff was made in De- 
cember following ; He/d, that it was in apt time. Ibid. 


See JOINDER OF ACTIONS, 2. 





SPECIAL PROCEEDING, 6. 
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PARTITION, 
See ACTION TO RECOVER LAND, 5. 


BonpD, 3. 


PARTNERSHIP. 


Where land is purchased with partnership funds and conveyed 
to the partners by name, although in law they are considered as 
tenants in common and no notice is taken of the equitable rela- 
tions arising out of the partnership, yet in equity the partnership 
property is devoted to partnership purposes and a trust is created 
for the security of the partnership debts; Therefore, when a 
partnership becomes insolvent, its property is primarily liable to 
the payment of the partnership debts, to the postponement of the 
creditors of the several partners. oss v. Henderson, 170. 


An attempt by one partner to sell his interest in partnership prop- 
erty in payment of his individual debt, is a breach of the partner- 
ship agreement for which the other partner or the creditors of 
the partnership have a remedy. bid. 


If the vendee in such case knows that the property conveyed is 
partnership property, he is deemed to have had notice of the trust 
and is held to have purchased only what his vendor could 
equitably convey, ¢. ¢. the legal estate of the vendor subject to 
the state of the partnership accounts. Jbid. 


Semble, that this is also the case where the interest of one part- 
ner in partnership property is sold under execution issued on a 
judgment against him upon an individual debt. Jbid. 


If a creditor of a partnership obtains judgment against the part- 
nership and levies upon and sells under execution, the interest of 
one partner in partnership property, either the sale is void, or the 
purchaser takes only the moiety subject to the equities of the 
other partner or the other creditors of the partnership. Ibid. 
An action by the creditors of a partnership to hold the owners of 
the legal estate, (who purchased the interest of one partner in the 
partnership property) as trustees for the security of their debts, 
is not barred by C..C. P. § 34, (9): Querre, as to the application 
of C. C. P.§ 37. bid. 
See PLEADING, 7. 


PRACTICE, 27. 


PENDENTE LITE. 
See PRACTICE, 30. 
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3. 


PERSONAL PROPERTY EXEMPTION. 
1, 


Where the defendant agreed under seal not to claim his personal 
property exemption against the collection of a certain debt; 
Held, tbat such agreement is not binding upon him. Branch v. 
Tomlinson, 388. 


2.. In such case the contract is executory and a levy and sale by the 


sheriff of any portion of his personal property exemption inno 
way effects the title of the defendant thereto. bid, 

In such case the Court will not compel the defendant to a specific 
performance of his contract, but will leave the plaintiff to his ac- 
tion for damages for its breach. Ibid, 


See PRACTICE, 14. 


PETITION TO REHEAR. 


See PRACTICE, 2, 3. 


PLEADING. 
1. 


Ifthe cause assigned for demurrer does not appear in the com- 
plaint it can be taken advantage of only by answer. Moore v. 
Hobbs, 65. 

It is sufficient if a good cause of action is stated in a complaint in 
such a manner as not to mislead the defendant ; e. g. the right te 
have land conveyed under a contract of purchase to the plaintiff 
as devisee and heir-at-law. Pendleton vy. Dalton, 67. 


In such case if the plaintiff claim as devisee, and not as heir-at- 
. law, proof of heirship should not be allowed. bid. 


/4, But where the plaintiff claims as devisee and heir-at-law, and 


fails to prove that he is devisee; Held, to be error to exclude 
evidence of heirship. Ibid. 

Where an answer is put in in good faith and is not clearly imper- 
tinent, the defendant is entitled to have the facts alleged in it 
either admitted by demurrer, or tried by a jury. Womble v. 
Fraps, 198. 


6. Where, in an action by an administrator against the defendant 


on a note upon which he was surety, he answered that the prin- 
cipal obligor had been discharged in bankruptcy and that his as- 
signee had received a considerable sum as assets of his estate, 
and further that since his bankruptcy the obligee (plaintiff's in- 
testate) had beeome indebted to him which indebtedness it had 
been considered should go to the satisfaction of said note, and 
asked for an account, &c.; Held, that the Court below erred in 
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adjudging the answer frivolous and giving judgment for plaintiff. 
Ibid, 

A demurrer toa complaint, upon the ground that the same fails 
to state affirmatively that the plaintiffs constitute a firm, and also 
fails to set out the names of the individuals composing the firm, 
is frivolous and entitles the plaintiffs to judgment. Cowan vy. 
Baird, 201. 

Where a complaint is general in its allegations, loose in its state- 
ments, and omits to give precise dates, no intendment can be 
made in favor of the pleader. Henley v. Wilson, 216. 


See Bonn, 1 


CouNTER-CLAIM, 1, 2. 

EXECUTORS AND ADMINISTRATORS, 4. 
JOINDER OF ACTIONS, |, 2. 

PRACTICE, 21, 31, 40, 41, 42. 

SPECIAL PROCEEDING, 5, 


POISONING. 
See [NDICTMENT, 9. 


POLICY OF INSURANCE. 
See CONTRACT, 5, 6. 


POLLING JURY. 
See PRACTICE, 49. 


POSSESSION. 
See PRACTICE, 43, 44. 


POWERS. 


When the donee of a power to sell has an estate of his own in the 
property affected by the power, and makes a conveyance thereof 
without reference to the power, the presumption is that he in- 
tended toconvey only what he might lawfully arated without 
the power. T'owles v. Fisher, 437. 


See LEGISLATIVE POWER. 


PRACTICE. 
1, 


The remedy for an injury resulting from the operation of an un- 
lawful town ordiuance is not by injunction. The party injured 
41 








602 


——— — 


b& 


7. 


10. 


11, 











— ——————E 


has complete-redress in an action for damages. Cohen v. Com’rs 


_ of Goldsboro, 2. 


Eervice of a summons is notice of an action and the defendant is 
bound to take notice of the judgment therein if one be taken 
against him. Sparrow v. Davidson College, 35. 


Where a defendant appealed from the judgment of a Justice of 
the Peace upon the ground that the only notice he had of the ac- 
tion was the service of the summons ; Held, that the appeal was 
properly dismissed. Jbid. 

The word “or,’’ in Bat. Rev. ch. 63, § 54, should be read ‘‘and * 
Ibid. 


Where a case was set for trial by consent on a certain day, and 
it appeared that a party had not determined to attend Court 
until after the term begun, and not then unless advised by coun- 
sel that it was absolutely necessary, and after correspondence 
with his counsel concerning the trial of the case, failed to leave 
home in time to reach Court before the trial, and judgment was 
taken against him; Held, not to be excusable but gross neglect, 
and the Court below erred in vacating the judgment. Bradford 
v. Coit, 72. 


A creditor cannot “split up*’ an account so as to give a Justice of 
the Peace jurisdiction, when the dealing between himself and the 
debtor was continuous, and nothing appears on the face of it, or 
in the: account rendered, indicating that either party intended 
that each item should constitute a separate transaction. Magru- 
der v. Randolph, 79. 


An account for a bill of goods purchased on one day is to be 
taken as one entire transaction, in the absence of evidence of a 
contrary intention between the parties. Ibid. 


A defect in the name, of a defendant in the summons is cured by 
a judgment by default rendered against him, under the provis- 
ions of Rev. Code, ch. 3,§5. Clawson v. Wolfe, 100. 


Where such judgment is taken before a Justice of the Peace and 
catried by appeal to the Superior Court, it is the duty of the 
Court to make the proper amendment and proceed with the trial 
upon the mérits. Jbid. 

Where the defendant in such case took an appeal from the Justice 
and failed for seven terms to make any motion to dismiss, he 
thereby waived the irregularity complained of. bid. 


No appeal lies from the refusal of the Court below to grant a mo- 
tion to dismiss a petition for a writ of-recordari. An appeal lies 











12, 


13. 


¥4. 


16. 


18. 


19. 
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from the order of the Court either granting or refusing to grant 
such writ. Perry v. Whitaker, 102. 

Where the plaintiffs obtained a judgment against the ancestor of 
defendants and purchased land at execution sale in which he had 
no legal or equitable estate (which land such ancestor had pro- 
cured to be eonveyed to his children before said judgment was 
obtained, he being then insolvent and paying the purchase 
money); Held, that the purchasers acquired no estate in the 
land and that the judgment was satisfied to the amount of their 
bid ; 

Held further, That the plaintiffs, under Bat. Rev. ch. 44, § 26, 
had a cause of action against the ancestor for a failure of his 
title ; 

Held further, That the subsequent discharge in bankruptcy of 
the ancestor extinguished such cause of action as well as the 
original judgment. Wall v. Fairley. 105. 


In such case, the failure of the assignee in bankruptcy to insti- 
tute proceedings to subject the land to the payment of the judg- 
ment debt does not entitle the plaintiffs to relief in this Court. 
Ibid 

The title to personal property cannot be tried by injunction ; 
Therefore, where a Sheriff levied upon certain personal property, 
which had been allotted to the defendant in the execution as his 
personal property exemption and remained ijn his possession, and 
was restrained by injunction from selling the same ; Held, to be 
error. Baxter v. Baxter, 118. 

The entry of a verdict against a plaintiff who is not present either 
in person or by attorney, is irregular and contrary to the course 
of the Court. Graham v. Tate, 120. 

A plaintiff at any time before verdict is entitled to submit toa 
nonsuit ; Therefore, when a plaintiff institutes an action and ab- 
sents himself at the trial term, the proper course is for the Court 
to direct a nonsuit to be entered against him. bid. 


In a proceeding by creditors against a decedent’s estate under 
Battle’s Revisal, ch. 45, §§ 73 et seg. each complaint of the sever- 
al creditors constitutes a distinct proceeding to be proceeded in 
separately, Ibid. 


A plaintiffat any time before verdict may take a nonsuit, except 


in a case where the defendant has acquired a right to affirmative 
relief. Tate v. Phillips, 126, 


The actioa ofthe Court below, upon an application for relief un- 
der (. C. P. § 133, is not’ reviewable, unless it plainly appears 






































INDEX 





20. 


21. 


22. 


27. 


28. 


) 
ave 





——— ae 


that the legal discretion vested in the Court has been abused, 
Bank of Statesville vy, Foote, 131. 


It is not improper for counsel for plaintiff on a trial before a jury 
to comment upon the fact that defendant introduced no testimony, 
and consequently the evidence for plaintiff is to be taken as true. 
Clements v. The State, 142. 


A plaintiff cannot abandon the averments of his complaint and 
fall back upon a collateral statement of facts set out in the an- 
swer. The proper course is to ask leave to amend the complaint 
and thereby present the point of law desired. Rand v. State 
Nat. Bank, 152. 

The statute (C. C. P. § 133) was intended to relieve a party from a 
judgment taken against him through Ais excusable neglect ; 
Therefore, a motion to correct an erroneous judgment rendered 
at a former term of the Court will not be allowed, if it appears 
that the error committed was that of the Court and not .hat of 
the party. Simmons v. Dowd, 155. 

In such case the remedy is by appeal, certiorari or petition to re- 
hear. Ibid. , ; 


Where there has been no excusable default of the party and no 
appeal, &c., an erroneous judgment stands and has all the force 
of a right judgment. bid. 


An irregular judgment, i. ¢. a judgment contrary to the course of 
practice of the Court, may be setaside at any time. bid. 


In cases on appeal to this Court, wherein the findings of fact in 


. the Court below are subject to review, the errors must be special- 


ly assigned, or the exceptions will not be considered; and the evi- 
dence bearing upon the question and showing the error below 
must be gingled out and referred to, either in the exceptions or 
in the brief of counsel ; otherwise the ruling below will be affirm- 
ed as ofcourse. Green v. Custleberry, 164. 


In an action for an account of a partnership, where the Referee 
failed to find : (1) by whom the same was dissolved ; (2) that the 
defendant refused to account ; (3) who was managing partner ; 
(4) facts admitted by the pleadings ; (5) as to the costs; Held, to 
be immaterial, /bid. 


This Court gives such judgment as the Court below should have 
given. Long v. Swindell, 176. 


The remedy underthe ‘‘Mill-dam Act,’’ (Bat Rev. ch. 72, §§ 13- 
et seq.) does not apply to an action for damages for a trespass 
committed on the plaintiff’s land. Henley v. Wilsou, 216. 
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The rule that the pendency of an action affects a purchaser pen- 
dente lite of the property in controversy, with notice, in the same 
manner as if he had actual notice, and renders him bound by the 
jadgment or decree in the suit, is confined to property directly in 
litigation. Badger v. Daniel, 251. 


In such case, the property must be so described in the pleadings 
as to give a purchaser notice that the property which he buys is 
that in litigation. Jbid. 


Where facts necessary to the support ofa motion in the cause are 
not shown, they must be assumed not to exist. bid. 


When the parties to an action agree upon a matter of fact. they 
are bound by it, and it is not the duty of the Court to iuterfere ; 
but when they agree upon a matter of law, they are not bound 
by it, andit is the duty of the Court to interfere, and if there be 
a mistake as to the law, to correct it. Sanders v. Ellington, 
255. 

It is no defence to an action by the assignee of a note against the 
maker, to show that the assignment was made with ittent to de- 
fraud the creditors of the assignor. Newsom vy. Wheeler, 277. 


In such case, if the creditors of the assignor have any rights in 
the premises, it is their uuty to interpose in such action for the 
purpose of asserting them. bid. 


Where an action was pending in one County in a Court having 
jurisdiction, and another action between the same parties for the 
same cause of action was afterwards instituted in another Coun- 
ty ; Held, that the latter was properly dismissed. Claywell v. 
Sudderth, 287. 


This Court will not decide a question of great importance unless 
in a case where such decision is necessary to protect some sub- 
stantial right ; Therefore, where a conflicting question of juris- 
diction arose between the Superior Courts of two Counties in the 
matter of the appointment of a Receiver for the defendant corpo- 
ration, who pending the controversy was. duly elected President 
thereof; Held, that this Court without expressing an opinion 
should affirm the order below appealed from. Com'rs of Craven 
v. A. & N.C. R. R. Co., 297, 


It is against the policy of the law to allow multiplicity of suits 
between the same parties about the same matter; 7'herefore, 
where the plaintiff herein was a party to an action pending in the 
Superior Court of one County, and thereupon instituted this ac- 
tion in the Superior Court of another County for relief which he 
might have sought by proceedings in the former Court; Hel/, 
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that this action should be dismissed. Gray v. A. § N. C. R. R 
Co , 299. 


This Court will not try a case wherein the subject matter is net 
in dispute, and only the question of costs remains. bid. 


If a Court has jurisdiction of the subject matter of an action 
the venue is wrong, the objection must be taken in apt time. If 
the defendant pleads to the merits of the action, he will be 
deemed to have waived the objection. McMinn v. Hamilton, 
300. 


Although the affirmative of the issues raised by the pleadings is 
upon the defendant, yet if the affirmative of any of the issues 
submitted to the jury is upon the plaintiff, he is entitled to Open 
and conclude, if the defendant introduces evidence. Churchill y, 
Lee, 341. 


Where the plaintiff is not entitled to recover unless he establishes 
the bona fide ownership of certain property in controversy, he. 
cannot be deprived of his right to open and conclude by reason of 
the fact that the defendant alleges that the plaintiff's title is 
fraudulent and void and insists that that raises an affirmative 
issue on his part. Jbid, 


When this Court has decided that certain tenants of H were 
wrongfully evicted, and ordered writs of restitution, these writs 
must issue and must be obeyed, and possession of the premises 
restored to H or his tenants, before the Court will entertain any 
motion for the appointment of a Receiver to collect and hold the 
rents and profits. Rollins v. Henry, 467. 


Whenever the contest is simply a question of disputed title to 
property, the plaintiff asserting a legal title in himself against a 
defendant in possession, receiving the rents, &c., under a claim 


’ of legal title, a Receiver will not be appointed, even if the defen- 


dant is insolvent. Ibid. 


A Receiver will be appointed only when plaintiff se‘s forth an 
apparently good title, not sufficientiy controverted in the answer, 
and shows imminent danger of loss by defendant’s insolvency. 
Ibid. 


The bond required of defendants under C. C. P. § 382, is not for 
costs only, but secures plaintiffs such damages as they may sus- 
tain in the loss of rents, &c., and it seems that this bond may be 
increased in the discretion of the Court if defendant shows any 
disposition to delay a trial.. Ibid. 


A defendant in a criminal action brought by appeal to this Court, 
is not “‘tried”’ or ‘‘convicted” here. State v. Overton, 485. 
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Where the Court below, after the decision of this Court was certi- 
fied, continued the case and rendered judgment at a subsequent 
term ; Held, not to be error. Ibid. 


Upon rendition of a verdict in a criminal action both the defend- 
ant and the Solicitor for the State have a legal right to demand 
that the jury be polled, and it is error in the Court to refuse it. 
State v. Young, 498. 


The refusal of the Court below to order a severance is an exer- 
cise of discretionary power and not subject tg review in this 
Court, State v. Underwood, 502. 


It is not error for a prosecuting officer to comment on the per- 
sonal appearance of the defendant in reply to remarks of defend- 
ant’s counsel calling attention to his appearance. Ibid. 


A defendant is entitled to a new trial where counsel abuse their 
privilege in addressing the jury to his prejudice, but not where 
there is ‘‘cross-tiring’’ which is stopped by the Court before any 
real injury is done. Ibid. 


It is not sufficient ground for an arrest of judgment that the Court 
below permitted the transcript of the case to be amended from 
the original records by the Clerk of the Court of the County 
where the indictment was originally found, so as to show that the 
saine was returned in “open Court.’’ Ibid. 


It is not improper fora prosecuting officer, in his argument to a 
jury, to comment upon the fact that the defendant had sworn a 
witness and afterwards declined toexamine him. State y. Jones, 
520, 


See ACTION TO RECOVER LAND, 7. 


ARREST AND Balt, 1, 2, 4, 5, 7, 8, 9. 
ATTACHMENT. 

BUILDING AND LOAN ASSOCIATIONS. 
CLAIM AND DELIVERY, 1, 2, 3. 
CONTRACT, 2, 3, 4, 7, 16. 

ENTRY AND GRANT, 3. 

EXECUTION SALE, 1, 2, 3. 

Goop WILL, 1. 

INDICTMENT, 5. 

JUDGE's CHARGE, 1, 2, 3,54. 

JUDGE OF PROBATE, 3. 

JURY. 
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LANDLORD AND TENANY?, 3, 4. 
MECHANIC’Ss LIEN, 1. 

New TRIAL, |, 2. 

OFFICE AND OFFICER, 1, 2. 
PARTIES, 1, 2, 8, 9. 

REFEREE, 1, 2, 3, 4, 5, 6, 7. 
SALE OF LAND, 6, 7. 


SPECIAL PROCEEDING, 1, 2, 3, 4, 6. 


STATUTE OF LIMITATIONS, 3. 


SUPPLEMENTAL PROCEEDING, 1. 


Wnm1, 7, 8. 
WITNEss, 1, 4. 


PREPONDERANCE OF PROOF. 
See Goop WILL, 1. 


PRESUMPTION. 
See INDICTMENT, 8. 


PRESUMPTION OF TITLE. 
Fee TENANTS IN COMMON, 3. 


PRISONER. 
See DaMAGEs, 2. 


PRIVATE STATUTE. 
See INDICTMENT, 8. 


PRIVILEGE. 
See LEGISLATIVE POWER. 


PROBATE COURT. 
See JUDGE OF PROBATE. 


PROCEDENDO. 
See SPECIAL PROCEEDING, 4. 
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iPUBLIC PRISON. 


See ARREST AND BAIL, 3 
DAMAGES, 2. 


iPURCHASE OF LAND. 


See BANKRUPTCY. 
INFANCY. 


iPURCHASER. 


1. 





Where a purchaser at a sale under a decrec of foreclosure, ora 
purchaser at execution sale, obtains a deed for a tract of land 
lying in two Counties, and the mortgage was registered or the 
judgment docketed only in one County ; Held, that such deed 
conveys no title as against creditors or purchasers for value, to 
that part of the land lying in the other County. King v. Portis, 
25. 


A purchaser at a sale by an assignee in bankruptcy takes the 
estate of the bankrupt subject to all equities against it, and it is 
immaterial whether he knows of them or not. Steadman vy. Tay- 
lor, 134. 


A purchaser of land, who has notice of the refusal of a married 
woman to execute a release of her claims thereto, and who pro- 
ceeds to improve the land without obtaining such release, is 
guilty of negligence. Towles v. Fisher, 437. 


Where a bona fide purchaser for value and without notice has ac- 
quired the legal title to land, equity will not interfere to deprive 
him of his legal advantage ; Therefore, when A, in whose name 
certain entries of land had been made for the benefit of others, 
conveyed his interest in the same to B, who purchased for value 
and without notice, and B took out grants in A’s name, who 
thereafter executed to B a quit-claim deed for the land ; Held, 
in an action by A and the parties for whose benefit the entry in 
A’s name had been made, to set aside his conveyance to B, that 
B had acquired a good title. Wilson v. W. N. C. Land Co., 
445. 

See DEED, 1. 

EXECUTION SALE, 1, 2, 3, 4. 6. 

EXECUTORS AND ADMINISTRATORS, 2, 6. 

INFANCY. 


JUDGMENT, I. 
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LANDLORD AND TENAN?, 3, 4. 
MECHANIC’s LIEN, 1. 

NEw TRIAL, 1, 2. 

OFFICE AND OFFICER, 1, 2. 
PARTIES, 1, 2, 8, 9. 

REFEREE, 1, 2, 3, 4, 5, 6, 7. 
SALE OF LAND, 6, 7. 


SPECIAL PROCEEDING, 1, 2, 3, 4, 6. 


STATUTE OF LIMITATIONS, 3. 


SUPPLEMENTAL PROCEEDING, 1. 


Wm, 7, 8. 
WITNESS, 1, 4. 


PREPONDERANCE OF PROOF. 
See Goop WILL, 1. 


PRESUMPTION. 
See INDICTMENT, 8. 


PRESUMPTION OF TITLE. 
Fee TENANTS IN CoMMON, 3. 


PRISONER. 
See DAMAGES, 2. 


PRIVATE STATUTE. 
See INDICTMENT, 8. 


PRIVILEGE. 
See LEGISLATIVE POWER. 


PROBATE COURT. 
See JUDGE OF PROBATE. 


PROCEDENDO. 
See SPECIAL PROCEEDING, 4. 
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iPUBLIC PRISON. 


See ARREST AND BAIL, 3 


DAMAGES, 2. 


iPURCHASE OF LAND. 


See BANKRUPTCY. 


INFANCY. 


‘PURCHASER. 


1. 





Where a purchaser at a sale under a decrec of foreclosure, or a 
purchaser at execution sale, obtains a deed for a tract of land 
lying in two Counties, and the mortgage was registered or the 
judgment docketed only in one County ; Held, that such deed 
conveys no title as against creditors or purchasers for value, to 
that part of the land lying in the other County. King v. Portis, 
25. 


A purchaser at a sale by an assignee in bankruptcy takes the 
estate of the bankrupt subject to all equities against it, and it is 
immaterial whether he knows of them or not. Steadman v. Tay- 
lor, 134. 


A purchaser of land, who has notice of the refusal of a married 
woman to execute a release of her claims thereto, and who pro- 
ceeds to improve the land without obtaining such release, is 
guilty of negligence. Towles v. Fisher, 437. 


Where a bona fide purchaser for value and without notice has ac- 
quired the legal title to land, equity will not interfere to deprive 
him of his legal advantage ; Therefore, when A, in whose name 
certain entries of land had been made for the benefit of others, 
conveyed his interest in the same to B, who purchased for value 
and without notice, and B took out grants in A’s name, who 
thereafter executed to B a quit-claim deed for the land ; Held, 
in an action by A and the parties for whose benefit the entry in 
A’s name had been made, to set aside his conveyance to B, that 
B had acquired a good title. Wilson v. W. N. C. Land Co., 
445. 


‘See DEED, 1. 


EXECUTION SALE, 1, 2, 3, 4. 6. 
EXECUTORS AND ADMINISTRATORS, 2, 6. 
INFANCY. 


JUDGMENT, |. 
42 














RAIL ROADS. 


REAL PROPERTY. 


RECEIVER. 


RECORD. 


RECORDARI. 


REFEREE. 


1, 


2. 





MORTGAGE, 1. 
PARTNERSHIP, 3. 

PRACTICE, 12, 30. 

SALE OF LAND, 1, 2, 3, 4, 5, 7. 
VENDOR AND VENDEE, 1. 





See CoMMON CARRIERS. 
CORPORATIONS. 


Although the words “real property”’ include equitable as well 
as legal estates, they cannot be construed to cover land in which 
the defendant never had any estate or right, and as to which his 
creditors had only a right in equity to follow a personal fund 
which had been converted into the land as a gift to his children 
and in fraud ofhis creditors, Wallv. Fairley, 105. 


See PRACTICE, 37, 43, 44, 45. 


See New TRIAL, 2. 


See PRACTICE, 11. 


The evidence in writing upon which facts are found by a Referee 
must accompany his report. Cain vy. Nicholson, 411. 

Where the main purpose of an action is to have the defendant de- 
clared a trustee, and a statement of his account as executor is de- 
manded as a necessary incident to the determination of the ac- 
tion, the Superior Court has jurisdiction and the Judge thereof 
may give full relief. bid. 

Where an action by agreement between the parties is referred to 
a Referee for trial; Held, that the Court has no power to dis- 
continue the reference at its discretion, or to vacate the same 
upon demand of one of the parties for a jury trial. Perry v. 
Tupper, 413. 
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Such a reference may be terminated by the death of the Referee, 
or for good and sufficient cause shown to the Court. Ibid, 
Where parties to an action agree to refer the matter in contro- 
versy to a Referee, their assent eontinues until the order of ref- 
erence is complied with by a full report. Flemming v. Roberts, 
415. 

In such case an objection of one of the parties to a re-reference to 
the same Referee was properly overruled. bid. 

A reference by consent isthe mode of trial selected by the par- 
ties, and is a waiver of the right ofa trial by jury. Atkinson y. 
Whitehead, 418, 


See PRACIICE, 27. 


REGISTRATION. 


See MORTGAGE, 1. 


REMOVAL OF CAUSES. 


See CONFLICT OF .JURISDICTION. 


RENTS. 


See ACTION TO RECOVER LAN?, 2, 3. 


RENT NOTE. 


See LANDLORD AND TENANT, 1, 2. 


SALE OF LAND. 
1, 


Where at a mortgage sale, the auctioneer offered the property 
free of incumbrances.and the defendant purchased with that 
understanding at the full value of the property ; Held, that the 
defendant could not be compelled to accept the title when the 
property was encumbered with prior mortgages. Mayer & Mor- 
gan v. Adrian & Vollers, 83. 


Where the auctioneer in such case told the defendant (who had 
notice of the prior incumbrances) before the bidding commenced, 
that the purchase money would be applied in extinguishment of 
such incumbrances, and thereupon offered the property for sale 
without any announcement to that effect ; Held, that the jury 
were warranted in finding that the property was sold free of in- 
cumbrances.and that defendant purchased with that understand- 


ing. bid. ? 

















5. 


Where the defendant in such case refused to comply with the- 
terms of sale and thereafter entered into possession of the prop-. 
erty under a mortgage executed to him by the owner; Held, not 
to be an affirmance and ratification of his previous purchase.. 
Ibid. 


Where a sale of land was made pursuant to a regular decree of 


a Court directing a sale subject to the widow’s dower, and at the 
time of the sale the auctioneer announced the terms of the sale 
in conformity to such decree ; Held, that a purchaser is affected 
with notice and cannot be heard to deny his knowledge that the 
land was sold subject to dower. Shields v. Harrison, 115, 


In such case, where the auctioneer also announced that certain. 
back taxes due on’ the land were to be paid by. the purchaser, it 


is a part of the contract between vendor and vendee and the land. 


is sold subject to the incumbrances if any there be. Ibid. 
An allegation on the part of the vendee in such case that the 


boundaries of the land cannot be furnished with any accuracy,,. 


may be ground for ordering a survey to locate. and identify the 
land, but not for setting aside the sale. Ibid. 


Where a particular piece of land is sold under an order of Court,. 


a good title is deemed to be offered and a purchaser will not be 
compelled to complete his purchase by payment of the price, if 
it appear that a good title cannot be made.. It 1s otherwise in 


cases where the sale is ordered merely of the es/ate of a person. 


named, in the land. Shields y, Allen, 375. 


See BANKRUPTCY. 


CoNTRACT, 1. 

EVIDENCE, 4, 5, 

EXECUTORS AND ADMINISPRATORS, 2. . 
INFANCY. 

PoweERs, 1. 


WILL, 10. 


SALE OF LIQUOR, 


See INDICTMENT, 10. 


SCIENTIFIC BOOKS. 





See EVIDENCE; 1, 2. 
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SEPARATE ESTATE OF WIFE. 
See HusBpanD AND WiPFa, 1, 2. 


SEVERANCE 
See PrRacticr, 5). 


SHERIFF. 
See CLAIM AND DzLivery, 1. 


OFFICIAL Bonp, 1, 2, 3, 4, 5, 6, 7, 8. 
TAXES. 


SHERIFF'S DEED. 
See EVIDENCE, 9, 10. 


EXECUTION SALE, 1, 2, 3, 4, 5, 6. 
HoMESTEAD, 1, 2. 


“SILENCE.” 
See EvrpENCcE, 14, 


SOLE SEIZIN. 
See TENANTS IN COMMON, 2. 


SPECIAL PROCEEDING. 
1, 


Where, in a Special Proceeding to make real estate assets insti- 
tuted before a Superior Court Clerk, there was a demurrer filed 
to the complaint; Held, That the issue of law thereby raised 
should be certified to the Judge at Chambers; Held further, 
That it was error in the Judge after overruling the demurrer to 
direct that an order issue to the plaintiff to sell the land. Jones 
v. Hemphill, 42. 

In such case the decision of the Judge should be transmitted to 


the Clerk, with leave for the defendant to answer before the 


Clerk, if so advised. Ibid, 


In a Special Proceeding, if the answer of the defendant raises an 
issue of fact, the Clerk should transfer a copy of the pleadings to 
the civil issue docket for trial at term time ; if it raises issues of 
law and fact, a similar transfer should be made, the issues of fact 
to be tried before a jury and the issues oflaw to be eliminated by 
the Judge and decided by him at the same time. Ibid. 












INDEX. 












SPECIFIC PERFORMANCE. 


SPLITTING ACCOUNT. 

STATE COURT. 

STATE PRISON. 

“STATEMENT OF CASE.” 
STATUTE OF ANOTHER STATE, 


STATUTE OF FRAUDS. 





. Upon the determination of the issues, if the result makes it ne- 
cessary, a procedendo should issue to the Probate Court. Ibid. 


5. Ina Special Proceeding where no issue of fact is raised by the 
pleadings, it-is improper to transfer the case to the trial docket. 
A copy of the pleadings should be sent to the Judge at Chambers 
for his hearing and decision. Brandon v. Phelps, 44. 


Where’a sale of land was made by an administrator under an or- 
der of Court for the purpose of making real estate assets, in a 
proceeding to which certain infant heirs-at-law were not made 
parties by personal service of process, which land was afterwards 
set apart to such infants as a homestead ; Held, that the purcha- 
ser was entitled to have the sale vacated, the cash paid as part of 
the purchase money refunded and his note given to secure the 
residue of the purchase money cancelled. Shields vy. Allen, 
375. 





See EVIDENCE, 4, 5, 6, 7. 
PERSONAL PROPERTY EXEMPTION, 1, 2, 3. 
SALE OF LAND, 1, 2, 3. 


See PRACTICE, 6, 7. 


See CONFLICT OF JURISDICTION, 


See ARREST AND Balt, 3. 


See NEw TRIAL, 2. 


See CoRPORATTONS, 4, 5. 


See Contract, I, 11, 13, 15. 
EVIDENCE, 4, 5, 6, 7. 

















INDEX, 





STATUTE OF LIMITATIONS. 


1. The statute of limitations does not run in favor of an administra- 
tor against an action by the next of ,kin for their distributive 
shares. Bushee v. Surles, 62. 


2. The statute of limitations has no application to a case of fraud, 
when the right of action accrued before August, 1868. Batts y. 
Winstead, 238. 


3. The statute of limitations begins to run from the time that the 
cause of action accrues; Therefore, where the plaintiff made a 
contract with the defendant to do certain work which was ‘‘to 
be measured, estimated and paid for monthly ;’’ Held, that the 
statute began to run at the end of each month. Robertson vy. 
Pickerell, 302. 


See Action TO RECOVER LAND, 4. 
PARTNERSHIP, 6. 


SUMMONS. 
See PRACTICE, 2, 3, 8. 


SUPERIOR COURT. 
See APPEAL. 
CoNFLICT OF JURISDICTION. 
JURISDICTION, 2, 3. 
PRACTICE, 48. 


SUPPLEMENTAL PROCEEDING. 
Supplemental proceedings should be instituted in the Couaty 
where the judgment was rendered, but the place designated where 
the defendant shall appear and answer should be within the 
County where the defendant resides. //asty v. Simpson, 69. 


See JURISDICTION, 2, 3. 


SUPREME COURT. 
See CLAIM AGAINST THE STATE. 


PRACTICE, 26, 28, 47. 


SURETY AND PRINCIPAL. 
1. If one sign a note as surety, in the presence of an agent of tue 
obligee, with the mu/ua/ understanding that he is not to be thereby 
bound unless one W shall also sign the same as surety, he is not. 
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liable thereon unless the note is signed by W. Cowan v. Baird, 
201. ; 


Where a surety is sued wih his principal, or where he is sued 
alone and notifies his principal, the recovery against the surety is 
the measure of damages in an action by surety against principal 
for money paid to his use, and the record of such recovery is con- 
«lusive against the principal in such action. Hare v. Grant, 203, 


Pee PLEADING, 6. 


SURRENDER OF BOND. 


See Bonn, 1, 2. 


TAXATION. 
1. The Commissioners of Goldsboro have the right, under the power 


granted in the town charter, to impose and collect a monthly tax 
on resident physicians and lawyers. Holland v. Isler, 1. 


Where taxes illegally assessed have been paid under protest, the 
tax-payer is entitled to recover back the same. N.C. R. R. Co. 
vy. Com’rs of Alamance, 4. 


In such case, it isthe duty of the Commissioners of the County 
to refund the County tax illegally collected and to certify to the 
Auditor of the State the amount of State tax illegally paid into 
the Treasury and it is his duty to draw his warrant upon the 
Treasurer for the amount due the tax-payer. Jbid. 


No taxes are due or recoverable on property which has not been 


-assessed for taxation. Jbid. 


Property can be listed for taxation only in the year, and for the 
year, in which taxes are due. Jbid. 


TAXES. 





Where the defendant was authorized (ch. 45, Laws 1874-"5,) to 
collect taxes in arrear for certain Syears ‘“‘with all the powers 
which belonged to him as Sheriff,’’ having been thereto‘ore (ch. 
150, Laws 1873-’4,) allowed until July Ist, 1874, to make his 
final settlement with the County Treasurer; Held, that he ac- 
cepted the indulgence under such rules and regulations as were 
prescribed by law for the regular collection of taxes and was en- 
titled under Laws 1873-'4, ch- 133, § 44, to only one year from the 
date prescribed for settlement to-finish his collections, Ray v. 
Horton, 334. 
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See CLAIM AND DELIVERY, 1. 


OFFICIAL Bonn, 1, 3, 4, 5. 
TAXATION, 


TENANTS IN COMMON. 


1, 


The possession of one tenant in common is, in law, the possession 
of all; but if one have the sole possession for twenty years with- 
out any acknowledgment of title in his co-tenant and without any 
claim on the part of such co-tenant to rents, &c., he being under 
no disability, (before the adoption of the Code) the law raises a 
presumption that such sole possession is rightful and will pro- 
tect it. Covington v. Stewart, 148. 


Adverse possession by one tenant in common for a less period 
than twenty years, will not raise the presumption of ouster and 
sole seizin, Ibid, 


Under C. C, P. § 23, possession for twenty years, which formerly 
raised a presumption of title, now has the force and effect of an 
actual title in fee, against all persons not under diability. bid. 


The provisions of C. C, P. § 23, however, do not extend to actions 
commenced or rights of action accrued at the date of the ratifica- 
tion of the Code. Ibid, 


See AcTION TO RECOVER LAND, 5. 


TENANT FOR LIFE. 


See ADVERSE POSSESSION, 1. 


DEED, 3. 


TENANT FOR YEARS. 


TIME. 
See CORPORATIONS, 8. 


See FIxTUREs, 2. , 


TITLE TO LAND. 





-See ACTION TO RECOVER LAND, 6. 


EXECUTION SALE. 
SALE OF LAND, 7. 
TENANTS IN COMMON, 3, 
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TITLE TO OFFICE. 
See OFFICE AND OFFICER. 


TOWNS AND CITIES. 


If a municipal corporation has power under its charter to build a 
market house, it has power.also to lease a building for market 
purposes. Wade v. City of Newbern, 460. 


See ConTRACT, 12, 13, 14, 15. 
DAMAGES, 2, 3, 
PRACTICE, 1. 
TAXATION, 1. 





TRADE. 
See FrxTuUREs, 2. 
Goop WILL, 2. 


TRESPASS. 
See ADVERSE POSSESSION, 2. 
DEED, 3. 
EVIDENCE, 8. 
PRACTICE, 29. 





TRIAL. 
See JUDGE’s CHARGE, 1. 
. PLEADING, 5. 
PRACTICE, 5, 41, 42, 47, 48, 50, 51, 52. 
REFEREE. 
WItNEss, 4. 


TRUSTS AND TRUSTEES. 
See DEED, 4, 5. 
WILL, 7. 
UNCOMMUNICATED THREATS. 
See, EVIDENCE, 21. 


USURY. 
See BUILDING AND LOAN ASSOCIATIONS. 
CORPORATIONS, 2, 3, 4, 5, 6. 




















VARIANCE. 
See BURGLARY. 
LARCENY. 


VENDOR AND VENDEE. 


Where an unconditional contract of purchase is made, the rela- 
tion of vendor and vendee is established. Moore v. Valentine, 
188, 
See DESCRIPTION OF LAND, 1, 2. 

EVIDENCE, 4, 5, 6, 7. 

FIXTURES, 1, 2. 

PARTNERSHIP, 3. 

SALE OF LAND, 1, 2, 3, 4, 5, 6. 


VENUF. 
See PRACTICE, 40. 
SUPPLEMENTAL PROCEEDING, 1. 


VERDICT. ” 
See PARTIES, 7. 
PRACTICE, 15. 


WAIVER. 
See LANDLORD AND TENANT, 2. 
PRACTICE, 10. 


WASTE. 
See AcTION TO RECOVER LAND, 2. 


WIDOW. 


1. In ascertaining the distributive share of a widow,who dissents 
from her husband's will, all his personal estate, whether consist - 
ing of advancements theretofore made to children, or legacies to 
grand children or to strangers, is to be brought together, and her 
share is to be taken out of it pursuant to the statute of distribu- 
tions. Arrington v. Dortch, 367. 


2. There is no substantial difference between Bat. Rev. ch. 117, § 7, 
and Rev. Code, ch. 118, § 12. bid. 
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A devisee or legatee cannot claim both under a will and against 
it. If the will gives his property to another, he may keep his 
property, but he cannot at the same time take anything given to 
him by the will ; 


Therefore, where a testator bequeathed to certain of his children, 


a fund arising from a policy of insurance which belonged to all 
his children equally, and directed that in the event the fund 
should be used in the payment of debts, the bequest should be 
made good out of his land and the residue of the land divided 
among all his children equally ; Held, that the children not in- 
cluded in the bequest should be required to elect either to take 
their respective shares of the insurance money and abandon all 
claim to the land ; or to abandon their shares of the insurance 
money, and take the shares of the land given to them by the 
will. Weeks v. Weeks, 421. 

It is only when a party put to an election is under a disability, 
that the Court will order a reference or account for the purpose 
of ascertaining what is to his advantage. Ibid. 

Where a testator bequeathed $250 to A and the rest of his estate 
to B; Held, that such legacy is a charge upon the estate after 
the payment of debts. Hart v. Williams, 426. 

The rule is, that pecuniary legacies bear interest from one year 
after the death of the testator ; but where they appear to be given 
for the support and maintenance of the legatee, they bear interest 
from the death of the testator. bid. 


Where a testator bequeathed to each of his children a pecuniary 


‘legacy ‘‘when the youngest child arrived at the age of twelve 


years’’ and provided that his whole estate should be enjoyed by 
his family in common until that time ; He/d, that the legacy was 
a vested one, and that the testator intended only to postpone the 
time of payment. Sulton v. West, 429. 


In such case the administrator of a deceased legatee is entitled to 
recover the amount of the legacy. Jbid. 


An administrator or other trustee who wishes to obtain the con- 
struction of a will must set out in his application all the facts 
material for a decision on the rights and liabilities of the parties 
interested ; and the trustee should be in possession of the prop- 
erty in respect to which he seeks the advice of the Court. Per- 
kins v. Caldwell,, 433. 

To ascertain the facts in such case it is proper to order an ac- 
count to be taken of the property of the testator in the hands of 
the representatives 0! his deceased executor. Jbid. 
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The marriage of a testator subsequent to the making of a will is 
a revocation of the will. Byrd v. Surles, 435. 


A testator devised the land in controversy to A for life, with 
power to sell the same (with the consent and advice of a majority 
of the executors named in the will) with remainder over to B of 
‘allthe property belonging to my estate which may bein her 
(A’s) possession at the time of her decease ;”’ A and three others 
were named as executors, A and one of them qualifying. After- 
wards A sold the land to C, and executed a deed therefor, with- 
out the advice or consent of the other executor who had removed 
from the State ; this deed did not purport to be made by virtue 
of any power under the will. C entered into possession of the 
land under A’s deed, and has retained it since thattime. In an 
action by B for the land; Held, 


(1.) That by the words, ‘may be in her possession, &c.,’’ the 
testator did not intend togive A an unlimited power to sell the 
land. 


2.) The deed to C was not in execution of the powergiven to A 
by the will, and conveyed only the life estate of A. 


(3.) The fact that her co-executor had removed from the State did 
not authorize A to sell without his consent, Towles v. Fisher, 
437. 


WITNESS. 
1. 





A defendant having an interest in the event of an action is not 
permitted under C, C. P. § 343, to testify in his own behalf, for 
the purpose of contradicting a former witness whose evidence 
tended to show that the defendant fraudulently procured an as- 
signment from a person deceased. Bushee vy. Surles, 62. 


In an action on a bond against the executor of a deceased obligor, 
the principal obligor is a competent witness to prove the execu- 
tion of the bond by the defendant’s testator. Peebles v. Stanley, 
243. 

Concerning C. C, P. § 343, a general rule may be stated, viz : In 
all cases except where the proposed evidence is as to a transac- 
tion, &c., with a person deceased, &c., the common law disqualifi- 
cations of being a party and of interest in the event of the action 
are removed ; but as to such transactions, &c., the disqualifica- 
tions are preserved, with the added one not known to the com- 
mon law ;—that if the witness ever had an interest, upon the 
question ofhis competency it is to be considered as existing at 
the trial. bid, 
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It is the privilege but not the duty of a party to an action to offer 
himself as a witness in his own behalf; and the fact that such © 
privilege is not exercised is not the subject of comment before » 
jury. Graggv. Wagner, 246. 

Neither the wife nor the husband is a competent witness against 
the other upon the trial of an indictment for assault and battery, 
where no lasting injury is inflicted or threatened. State v. Da- 
vidson, 522. 
But where the wife is indicted for assault and battery in striking 
her husband with an axe, the husband is a competent witness 
against her. JIJbid. 


See JUDGE’s CHARGER, 5. 


PRACTICE, 54. 














